



THE ZAMBIA EXTRACTIVE INDUSTRIES TRANSPARENCY INITIATIVE BILL, 2014
__________________________________

MEMORANDUM

The objectives of this Bill are to -
(a) establish the Zambia Extractive Industries Transparency Initiative Council and provide for its functions and powers;
(b) ensure extractive industry companies and statutory recipients disclose certain information relating to commercial operations, payments made and revenue received from extractive industries, respectively;
(c) monitor and ensure transparency and accountability in the collection of monies due and utilisation of monies receipted by the Government from extractive industry companies;
(d) provide for the procedures and processes for the disclosure of information by statutory recipients, extractive industry companies and persons in the non-extractive sectors so as to promote transparency and accountability in the use and distribution of revenues generated by the commercial development of the country’s extractive industry; 
(e) provide for procedures and processes for reconciling payments and receipts from extractive resources; 
(f) ensure Government, extractive industry companies and the Council publish payments and receipts from extractive resources;
(g) provide for the production of reconciliation reports, validation reports, and other reports in compliance with EITI standards; and
(h) provide for matters incidental to, and connected with, the foregoing.
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M. M. MALILA SC,

Attorney-General
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SCHEDULE

A BILL

ENTITLED

An Act to establish the Zambia Extractive Industries Transparency Initiative Council and provide for its functions and powers; to ensure extractive industry companies and statutory recipients disclose payments made and revenue received from extractive industries, respectively; to monitor and ensure transparency and accountability in the collection of monies due and utilisation of monies receipted by the Government from extractive industry companies; to provide for the procedures and processes for the disclosure of information by the statutory recipients, extractive industry companies and persons in the non-extractive sectors so as to promote transparency and accountability in the use and distribution of revenues generated by in the commercial development of the country’s extractive industry; to provide for procedures and processes for reconciling payments and receipts from extractive resources; to ensure Government, extractive companies and the Council publish payments and receipts from extractive resources; to provide for the production of reconciliation reports, validation reports, and other reports in compliance with EITI standards; and to provide for matters incidental to, and connected with, the foregoing.

Enactment

ENACTED by the Parliament of Zambia

PART I

PRELIMINARY

1.
This Act shall be cited as the Zambia Extractive Industries Transparency Initiative Act, 2014 and shall come into operation on such date as the Minister shall, by statutory instrument, appoint.

2.
(1)
This Act shall apply to – 

(a) extractive industry companies;
(b) ministries, units and departments of Government, local government and statutory bodies; and
(c) 
persons in the non-extractive sectors, as the Minister may, by statutory instrument, prescribed.
(2)
The Minister may, in consultation with the Board, by statutory instrument, extend the application of this Act to other extractive subsectors of the economy.


3.
In this Act, unless the context otherwise requires – 
“annual activity report” means a report prepared and submitted in accordance with section seven;
“annual work plan” means a work plan prepared and submitted in accordance with section seven;

“appointing authority” means the Minister or organisation which appoints a person as a member of the Board in accordance with section nine;

“appropriate authority” means a person, individual or firm undertaking an audit or assessment in accordance with this Act;

“Auditor General” means the person appointed Auditor General for the Republic in accordance with the Constitution;

 “authorised person” means a person, who is not in the employment of the Council, permitted to perform specific functions of the Council, as delegated to that person in accordance with section thirteen;

 “beneficial owner” means the individual who, directly or indirectly, ultimately owns or controls the extractive industry company;

“Board” means the Board of the Council constituted under section nine;
“Chairperson” means the representative of the Ministry responsible for finance, as provided in section eight;

“civil society organisation” means a non-governmental organisation, foundation, company or trust which is not a public body; 
“composite report” means a report prepared and submitted in accordance with section twenty-two;

“commercial development” means the exploration, extraction, production, processing, export or other significant actions relating to extractive resources or the acquisition of a concession, lease, license, permit or other authorisation for such commercial operations, as provided under a written law dealing with a particular extractive resource;
“commercial operations” means the activities of an extractive industry company that are governed by - 

(a) 
a single contract, license, lease, concession or similar legal agreement or instrument and form the basis for payment liabilities to a statutory recipient; or 
(b) multiple legal agreements and instruments that are substantially interconnected;

“Council” means the Zambia Extractive Industries Transparency Initiative Council established under section five;
 “disaggregation” means a method of reporting by which an extractive industry company discloses different types of payments made to statutory recipients and a statutory recipient discloses different types of receipts obtained from extractive industry companies which, in each case, can be identified separately and distinctively, by financial period, currency, business segment, extractive industry company, statutory recipient, revenue stream and operations affected, in a composite report; 
“EITI” means the Extractive Industries Transparency Initiative launched in 2002 at the World Summit on Sustainable Development, in Johannesburg, South Africa, and officially endorsed by the World Bank Group in 2003, as a global standard that promotes transparency in revenues received from oil, natural gas and mining industries;
“EITI Board” means the governing body of the EITI International Secretariat which was established in 2002 by a coalition of governments, companies, civil society organisations, investors and international organisations;   
 “EITI requirements, criteria and principles” means the requirements, criteria and principles agreed by the EITI Board that describe the requirements for EITI implementation as contained in the EITI standard;

“EITI standard” means the international standard adopted in Sydney, Australia in 2013 that focuses on transparency in relation to a country’s extractive resources and includes the EITI Principles adopted in 2003, the Validation Guide of 2006 and the Protocol of Participation of Civil Society approved by the EITI Board in 2011 or such other standards as the EITI Board may adopt;
 “electoral college” means a group of civil society representatives constituted by civil society organisations, concerned with governance, environment, extractive resources, employee representation and sustainable development, in accordance with rules established by themselves, to elect and appoint members to the Board to represent civil society;

“extractive industry” means the sub-sector of the economy dealing with the exploration, exploitation, extraction and production of extractive resources, such as minerals, oil and natural gas, including such other natural resources as the Minister may, by statutory instrument, prescribe; 

“extractive industry company” means any business, registered under the Laws of Zambia, and State-owned company that is engaged in commercial operations or authorised to undertake commercial operations; 

 “extractive resources” means minerals, oil and natural gas and includes such other resources as the Minister may, by statutory instrument, prescribe;
“international audit standards” means internationally accepted practice standards implemented by the Zambia Institute of Chartered Accountants, as provided under the Accountants Act;

 “material” means a threshold amount or percentage used to determine if a payment or receipt is significant enough to be included in an EITI process, which threshold shall be determined by the Board, and the word “materiality” shall be construed accordingly; 

“National Coordinator” means the person appointed chief executive officer of the Council under section thirteen;

 “receipts” means payments received by statutory recipients from extractive industry companies for commercial operations, and the word “revenue” shall be construed accordingly;

“Reconciler” means an independent individual or firm appointed by the Board to reconcile payments, receipts and revenue data provided by extractive industry companies and statutory recipients;
 “reconciliation” means a sufficient explanation of the difference between payments by extractive industry companies and receipts of statutory recipients undertaken in accordance with section eighteen;
“reconciliation report” means a report prepared and submitted in accordance with section eighteen;

“revenue streams” means the receipt and collection of money for extractive resources;

“State-owned enterprise” means a corporation, statutory body, company, parastatal or other body in which the Government has a direct or indirect ownership, equity or interest, and includes a partnership, joint venture or any other form of business arrangement or organisation in which the Government has direct or indirect interest, but does not include a Government ministry, department or local government authority;
“statutory recipient” means a Government ministry, department, unit, local government authority or State-owned enterprise to whom an extractive industry company makes any form of payment to for, or in connection with, commercial operations;
“substantially interconnected” means a set of operationally and geographically integrated contracts, licenses, leases, concessions or related legal agreements or instruments with substantially similar terms that are granted by, or entered into with the Government, giving rise to payment liabilities;
 “payment” means an amount of money or other compensation that is paid for the commercial development of extractive resources, including taxes which are direct or indirect, penalties, royalties, ground rates, levies, fees, charges, or license, permit or registration fees, rentals, entry fees, production entitlements or signature, discovery or production bonuses or dividends, and includes  any form of in kind payment, or other benefits that the Board, consistent with the EITI standard, determines are part of the commonly recognised revenue streams for the commercial development of extractive resources;
“private body” means a civil society organisation, political party, proprietorship or other person, institution or organisation which is not a public body;

“public body” means a ministry, department or unit of the Government, including the defence and police forces, the National Assembly, the Judicature, a local authority, State-owned enterprise, council, authority or service commission or other body appointed by the Government or established by or under a written law;  

“validation” means the process by which progress on implementing EITI by Zambia is measured against EITI requirements, criteria and principles;
“validation report” means a report prepared and submitted in accordance with section twenty- four; and
“Vice-Chairperson” means the person elected Vice-Chairperson of the Board in accordance with section nine.


4.
This Act shall bind the Republic.
PART II

THE ZAMBIA EXTRACTIVE INDUSTRIES TRANSPARENCY INITIATIVE COUNCIL
5.
(1)
There is hereby established the Zambia Extractive Industries Transparency Initiative Council which shall be a body corporate with perpetual succession and a common seal, capable of suing and being sued in its corporate name and with power,  subject to this Act, to do all such acts and things that a body corporate may by law do or perform.

(2)
The Schedule applies to the Council. 

6.
(1) 
The seal of the Council shall be such device as may be determined by the Council and shall be kept by the Secretary.

(2)
The affixing of the seal shall be authenticated by the Chairperson or the Vice-Chairperson and the National Coordinator or another person authorised in that behalf by a resolution of the Board.

(3)
A contract or instrument which, if entered into or executed by a person, not being a body corporate, is not required to be under seal, may be entered into or executed without seal on behalf of the Council by the National Coordinator or any other person generally or specifically authorised by the Board in that behalf.

(4)
A document purporting to be a document under the seal of the Council or issued on behalf of the Council shall be received in evidence and shall be executed or issued, as the case may be, without further proof, unless the contrary is proved.
7.
(1)
The Council shall not be subject to the control or direction of a person or an authority in the performance of its functions and exercise of its powers.

(2)
A member of the Board and an employee of the Council shall perform the functions of office in good faith and without fear, favour, bias or prejudice.

(3)
A public body and private body shall accord the Council the assistance reasonably required for the protection of its independence and the effective exercise of its powers and performance of its functions under this Act.

8.
(1)
The Council shall assist in ensuring that all payments due to the Government and people of Zambia on account of commercial developments and commercial operations are verifiably paid, receipted, accounted for  and utilised to ensure socio-economic development and poverty elevation. 
(2)
The Council shall, without prejudice to the generality of subsection (1), be responsible for –

(a) developing a framework for transparency and accountability in Zambia’s extractive industries, so as to ensure conformity with, and seek to exceed, EITI standards and optimise revenue flows for the benefit of the people of Zambia;
(b) ensuring transparency, accountability and inter-generational equity in the extractive industry;
(c) ensuring respect for the environment for sustainable development;
(d)  developing a framework for transparency and accountability in the reporting of payments by all extractive industry companies of revenue due or paid to statutory recipients and the disclosure of receipts by statutory recipients;

(e) evaluating, without prejudice to any relevant contractual obligations and sovereign obligations, the practices of extractive industry companies and statutory recipients regarding acquisition of land acreages, budgeting and contracting, in order to ensure due process, transparency and accountability;

(f) ensuring transparency and accountability in the management of the investment of the Government in the extractive industry;

(g) obtaining from any extractive industry company, as may be considered necessary, an accurate record of the cost of production and volume of sales of minerals, oil, natural gas or other extracted resources, during any period, provided that such information shall not be used in any manner prejudicial to the contractual obligations or proprietary interests of the extractive industry company; 
(h) requesting from any extractive industry company or statutory recipient an accurate account of payments and receipts during any period, as revenue accruing to a statutory recipient for that period, provided that such information shall not be used in a manner prejudicial to contractual obligations or proprietary interests of the extractive industry company or sovereign obligations of the Government,

(i) monitoring and ensuring that all payments due to statutory recipients from all extractive industry companies are duly made;

(j) identifying lapses and undertaking measures that will enhance the capacity of any relevant statutory recipient in collecting payments and handling receipts;
(k) disseminating by way of publication of records, reports or otherwise any information concerning payments and receipts;

(l) promoting or undertaking any other activity related to its functions and which in its opinion, is calculated to help achieve EITI standards; and
(m) monitoring the fiscal allocations and statutory disbursements to statutory recipients.

(3)
The Council shall in performing its functions specified under subsection (2) – 
(a) develop and update an annual work plan that sets EITI implementation objectives that are linked to EITI principles, reflects Zambia’s priorities for the extractive industries and contains measurable and time bound activities to achieve agreed objectives;

(b) develop and update reporting templates to be used by statutory recipients and extractive industry companies for the regular disclosure and reporting, on a disaggregated basis, all payments made to and received by statutory recipients; 
(c) ensure all extractive industry companies and statutory recipients disclose, at least once every year, or as and when required, data on all payments made for, and revenues received from, extractive resources;

(d) conduct, through a Reconciler, a reconciliation of all payments disclosed by extractive industry companies and all receipts disclosed by statutory recipients;
(e) monitor payments and receipts, through audited accounts, undertaken in accordance with this Act, in order to determine – 

(i) that the payments made and revenues received correspond with what was due to have been paid or received; and
(ii) the process by which each material concession, contract, lease, license and other right awarded by the Government in respect of extractive resources was awarded and whether such an award was in compliance with applicable written laws;

(f) serve as one of the national depositories of all concessions, contracts, leases, licenses and similar agreements and instruments granted by the Government to extractive industry companies;
(g) grant members of the public access to concessions contracts, licenses and similar agreements and instruments in keeping with their classification as public documents;

(h) reflect in its EITI reports, the payments and receipts disclosed, in accordance with this Act, including the transfer of  funds that are due to any community after consultation with the appropriate community, local government authority, group or institution based on the terms of an applicable concession, contract, lease, or similar agreement, instrument or under a provision of a written law;

(i) bring to the attention of the Government and other stakeholders, as part of its EITI reporting and for appropriate action, all institutional and procedural deficiencies as well as lapses, understatements, misrepresentations and violations of the law, including tax delinquencies and discrepancies observed during an audit, assessment or reconciliation undertaken in accordance with this Act;
(j) submit EITI reports and annual activity reports to the Minister and the National Assembly, when required to do so, and to the public, on its activities and the outcomes and impact of implementing this Act; 
(k) prepare, submit and publish any additional report that the Board considers necessary; and
(l) undertake any other action as may be necessary for the effective performance of its functions.
9.
(1) 
There shall be constituted a multi- stakeholder Board of the Council which shall exercise the powers of the Council as specified under this Act.

(2)
The Schedule applies to the Board.

(3)
The Board shall consist of the following part – time members:

(a) (six) persons who shall be nominated by the following ministries and institutions and appointed by the Minister:

(i) a representative of the Ministry responsible for finance, who shall be the Chairperson of the Board;
(ii)  a representative of the Ministry responsible for mines;

(iii) a representative of the Ministry responsible for local government;
(iv) a representative of the Attorney-General; 

(v) 
a representative of the Bank of Zambia; and

(b) a representative of the Zambia Revenue Authority; 
(c) a person appointed by the House of Chiefs;

(d) six representatives from civil society organisations appointed by an electoral college; 
(e) five representatives from extractive industry companies appointed by the Chamber of Mines; and
(f) one representative appointed by the Federation of Small Scale Miners Association.
(4)
The members of the Board shall elect the Vice-Chairperson from amongst themselves.
(5)
A person shall not be nominated or appointed as a member of the Board if that person -




(a) has been convicted of an offence under a written law;
(b) has a mental or physical disability that renders that person incapable of performing the duties of member; or
(c) is an undischarged bankrupt.
10.
(1)
The Board shall oversee the implementation of this Act and ensure compliance with EITI standards.
(2)
The Board shall, without prejudice to the generality of subsection (1) – 
(a) oversee the corporate governance of the Council in order to ensure the effective implementation of this Act;

(b) provide strategic direction to the Council in order to ensure he attainment of the objectives of the EITI; 
(c) formulate the policies, programmes and strategies of the Council for the effective performance of the functions of the Council;

(d) approve the annual work-plan and activity reports of the Council and ensure periodic review of the programmes of the Council;
(e) approve the budget estimates of the Council;
(f) ensure data on payments and receipts are disaggregated in the composite report by financial period, currency, business segment, extractive industry company, statutory recipient, revenue stream and operations affected, as the case may be; 
(g) approve and submit EITI reports to the EITI International Secretariat in accordance with EITI standards; 
(h) monitor and oversee the reporting and validation processes by the Council in accordance with EITI standards.
(3)
The Board shall in the exercise of its powers – 

(a) require and maintain transparency over all material payments and receipts;

(b) encourage extractive industry companies to work closely with the Council to achieve the objectives of EITI;

(c) promote the effective participation of civil society organisations in the design, implementation, evaluation and modification of action plans, activities, processes and institutional arrangements associated with extractive resource governance in Zambia, in accordance with its mandate;

(d) provide or serve as a platform which brings together the Government, civil society and extractive industry companies and other interested stakeholders for effective implementation of EITI requirements, criteria and principles and other measures aimed at good resource governance;

(e) promote better public understanding of the non-renewable nature of most extractive resources, the causes of extractive resource-based conflicts and the benefits of transparent and prudent resource governance;

(f) promote the proactive disclosure of contracts, leases and concessions impacting on extractive resources;

(g) work with other relevant institutions of Government on periodic post-award audits or assessments and ensure that the process of awarding public concessions, contracts, licenses, permits, leases and other rights relating to extractive resources is in compliance with applicable laws;

(h) encourage and facilitate discussion and adoption of appropriate policies for fair sharing of the benefits accruing from exploitation of extractive resources; and

(i) ensure that the objectives of this Act are institutionalised and made an integral part of the normal operations of Government.

(4) 
In the execution of its powers under this section the Board shall not compromise or obstruct the execution, by the secretariat of the Council, of the Council’s functions as provided under this Act.

11.
 (1)
The Board may, for the purpose of exercising its powers and the performance of the functions of the Council as specified under this Act, constitute committees and delegate to the committees such powers of the Board or functions of the Council, as the Board considers necessary.

(2)
The Board may appoint as members of a committee, constituted under subsection (1), persons who are or are not members of the Board and such persons shall hold office for such period as the Board may determine.

(3)
A committee shall have the power to invite any person whose presence, in its opinion, is desirable to attend and participate in the deliberations of the meeting of the committee but such person shall have no vote.

(4)    Subject to any specific or general direction of the Board, a committee constituted under this section shall regulate its own procedure.

12.
The Board may, subject to any conditions imposed and guidelines issued by the Board, delegate any of its powers to the Chairperson, Vice-Chairperson, National Coordinator or any member of the Board.


13.
(1)
The Board shall appoint, on such terms and conditions as the Board may determine, the National Coordinator who shall be the chief executive officer of the Council.

(2)
Notwithstanding subsection (1), the person to be appointed National Coordinator shall possess the relevant professional competences and experience in administration, legal matters, financing, economics, mining, energy, environment or taxation. 

(3)
The National Coordinator shall be responsible for the performance of the functions of the Council and the exercise the specific and general powers vested in the National Coordinator in this Act, under the general guidance of the Board. 

(4)
Subject to this Act and without prejudice to the generality of subsection (3), the National Coordinator shall be responsible for the – 

(a) management and administration of the affairs of the Council;

(b) implementation of the decisions of the Board; 

(c) preparation of the annual business plan, activity plans, annual work plan and budget of the Council for approval by the Board; and

(d) any other corporate function assigned under this Act or delegated by the Board.

(5)
In the performance of the functions assigned under this Act, the National Coordinator shall, where appropriate, consult with relevant private bodies, public bodies, and other stakeholders in, or concerned with, the extractive industry sub-sector.

(6)
The National Coordinator shall establish consultative mechanisms for effective dialogue with private bodies, public bodies and other stakeholders in, or concerned with, the extractive industry sub-sector, as provided under subsection (5).


14.
(1)
The National Coordinator shall – 

(a) assign, in writing, technical, management corporate or other functions to employees of the Council, with appropriate skills, to assist the National Coordinator in the management and control of the affairs of the  Council; and

(b) delegate, in writing, any of the National Coordinator’s powers and functions, specified under this Act, to an employee of the Council or an authorised person.

(2)
An assignment or delegation made under subsection (1) – 

(a) may be issued subject to any terms and conditions as the National Coordinator or the Board may impose; and
(b) shall not divest the National Coordinator  or the Board of the power to exercise the power or perform the function.


15.
(1)
The National Coordinator shall be the Secretary to the Board and shall perform the corporate secretarial duties for and in relation to the Board.  

 (2)
The National Coordinator shall, subject to the approval of the Board, appoint, on such terms and conditions as the Board may determine, such other employees as may be necessary for the performance of the functions of the Council.
PART III
REVENUE FROM, AUDITING OF, AND REPORTS ON, EXTRACTIVE INDUSTRY PAYMENTS

16.
(1)
An extractive industry company shall manage commercial operations and revenues from extractive industries with the highest internationally accepted standards of transparency, accountability and sound financial practices.

(2)
The annual financial statements of an extractive industry company shall, for the purposes of this Act, constitute a composite whole and comprise, as a minimum, the balance sheet, the profit and loss account and the notes to the financial statements.
(3)
The annual financial statements shall give a true and fair view of the extractive industry company’s assets, liabilities, financial position and profit or loss position.

(3)
A statutory recipient shall account for and utilise revenues receipted from extractive industry companies with the highest internationally accepted standards of transparency, accountability and sound financial practices.

17. 
(1)
Notwithstanding any other law, all revenue from payments and receipts shall be audited, disclosed, made, reported, reconciled and accounted for, in accordance with this Part.

(2)
Subsection (1) shall not be construed as to relieve any extractive industry company or statutory recipient from complying with the provisions of any other written law such as securities, companies, mining, environment, accounting, auditing, reporting or taxation in relation to, or in connection with, the principles of good corporate governance, commercial developments and commercial operations, as the case may be. 
 (3)
Revenues due to the Government, from direct or indirect investment in, or divestment of, extractive resources and any payments and transfers made in relation to such investment, shall be fully accounted for, and disclosed, as specified under this Act by both the Government and the extractive industry company in which the Government has invested or divested in terms of other written laws.
(4) 
Revenues, referred to in subsection (3), shall be net of any equity financing costs, provided that the terms attached to the equity stake, at various phases of the project cycle, shall be included in a composite report.

(5)
The Board shall determine the material payments and receipts to be disclosed in accordance with this Act.

(6)
Any payment or receipt, whether made as a single or series or related payments or receipts, within a financial year, shall not be accounted if such payments or receipts are not material, as determined in accordance with subsection (5).
 (7)
An extractive industry company shall fully disclose all material payments made to statutory recipients and statutory receipts shall fully disclose all material receipts from extractive industry companies. 

(8)
A material payment or receipt shall reflect the substance, rather than the form, of the payment or receipt.

(9)
A payment or receipt shall not be artificially split or aggregated to avoid the application of this Act.

18.
(1)
Subject to section seventeen, an extractive industry company shall prepare and submit to the Council, at least six months after the end of a financial year, audited accounts on payments, which are certified by the company’s external auditors, in the form specified by the Council.
(2)
Subject to section seventeen, a statutory recipient shall prepare and submit to the Council, at least six months after the end of a financial year, audited accounts on receipts, in the form specified by the Council.

(3)
The audited accounts, referred to in subsections (1) and (2), shall disclose the following information in relation to commercial operations and commercial developments, as the case may be:

(a) the total amount of material payments made or receipted;

(b) the total amount per type of material payment made to each statutory recipient; and
(c)  where the material payments are attributed to a specific operation, the total amount per type of material payment made for each operation.
(4)
All payments in kind, made to the Government, shall be reported in value, disaggregated by project, sector, use and volume, with supporting information explaining how the value was determined.

19.
(1)
The Auditor General shall be responsible for - 

(a) auditing all receipts from extractive industry companies relating to commercial operations; 

(b)  determining whether the payments due from commercial operations have been made and receipted for; 

(c) determining whether the monies receipted from commercial operations have been utilised in accordance with the Government’s  National development plans for the benefit of the people of Zambia; and
(d) carrying out an audit of the extractive industries following discrepancies on payments.
  (2)
An independent auditor, appointed by the extractive industry company, shall be responsible for auditing all payments by an extractive industry company relating to commercial operations and shall determine whether - 

(a) the accounts relating to commercial operations have been properly kept by the extractive industry company; and

(b) the payments due from commercial operations have been made and receipted. 

20.
(1) 
The Board shall, within six months after the end of a financial year, cause to be undertaken an independent reconciliation of audited payments and receipts for commercial operations and prepare and submit a disaggregated reconciliation report, in accordance with this Act. 
(2)
The Board shall appoint an independent Reconciler to undertake the reconciliation specified in subsection (1) and such Reconciler shall apply international auditing standards when undertaking the reconciliation.

21.
(1) A statutory recipient shall, at least six months after the end of a financial year, submit to the Council information on - 
(a) the utilisation of revenue receipted from payments made by extractive industry companies and non-extractive sectors as prescribed by statutory instrument; and

(b) tax incentives given to extractive industry companies.
(2)
An extractive industry company shall, at least six months after the end of a financial year, submit to the Council information on - 

(a) profits made by the extractive industry company;
(b) production figures and production forecasts for its extractive resources;
(c) production levels for its extractive resources;
(d) types of extractive resources exploited, extracted and produced by the extractive industry company;
(e) tax incentives received or given to the extractive industry company;
(f) losses made by the extractive industry company in respect of commercial developments and commercial operations and the causes of the losses; 

(g) employment levels in the extractive industry company;
(h) corporate social responsibility activities by the extractive industry company;
(i) sale figures for extractive resources by the extractive industry company; and
(j) the beneficial ownership of the extractive industry company.
22.
(1)
The Minister responsible for finance, in liaison with the Minister, may, as a matter of good practice, endeavour to provide a platform and establish mechanisms for - 

(a) the public to debate on whether spending prospects, management and use of revenues received from the extractive industry sub-sector conform with National development priorities as specified in the Government’s National long term development plans; and
(b) the effective coordination with other ministries on lessons learnt from assessments done,  and reports submitted, in accordance with this Act.
(2)
The Board shall engage an independent person to undertake an assessment of, and submit a report on, the management and use, by the Government, of revenue received for commercial operations. 

PART IV
EITI REPORTS AND REPORTING REQUIREMENTS 

23. (1)
The Council shall prepare and submit reports to the Minister, the National Assembly, when requested, and the public on payments, receipts and other matters required to be reported in accordance with this Act.

(2)
The reports to be prepared, submitted and published by the Council, in accordance with subsection (1), shall include the following: 
(a) a reconciliation report; and
(b) a report on the management and use of payments from commercial operations; and
(c) a report on concessions, contracts, licenses, leases and other legal agreements and instruments. 
 (3)
The reports specified under subsection (2) may be prepared and submitted as a composite report and contain the information specified in section twenty-four.
(4)
The Minister responsible for finance shall, on receipt of a report submitted in accordance with subsection (1) –

(a) cause the report to be published, within sixty days of receipt, online on the Ministry’s and the Ministries’ responsible for mines, energy and environment websites and in a newspaper of general circulation in Zambia; and
(b) not later than seven days after the sitting of the National Assembly next after receiving the report, lay it before the National Assembly for consideration. 


24. (1)
The Council shall ensure that a composite report prepared and submitted as provided under this Act is done in accordance with, or exceeding, EITI requirements, criteria and principles.

(2)
Without prejudice to subsection (1), a composite report shall be comprehensive, actively promoted, publicly accessible, contributes to debate by the public and includes the following:
(a) contextual information about the extractive industry, including an overview of significant exploration activities;

(b) a description of the legal framework and fiscal regime governing the extractive industry;

(c) the extractive industry’s contribution to the economy for the financial year covered by the report, including payments made to statutory recipients and exports of extractive resources as a percentage of total exports;

(d) production data of extractive industry companies for the financial year covered by the report;
(e) information on the Government’s participation in the extractive industry, including that of State-owned enterprises;

(f) information on revenue allocations, revenue management and sustainability of revenues;

(g) the text of licenses, permits, leases, titles, concessions and the like;

(h) information on license allocations, transfers, criteria and procedures related thereto;

(i)  information on beneficial owners of the extractive industry companies and the level of their ownership and control, except for publicly listed companies and their wholly owned subsidiaries; and

(j) the text of contracts, concessions, production- sharing agreements or other agreements  that provide terms and conditions attached to the exploitation of extractive resources.

(3)
The Board shall regularly publish EITI reports containing timely data that is no older than the second to last complete financial period.

25. (1)
The Board shall ensure that Zambia continuously undertakes a validation process in accordance with EITI requirements, criteria and principles.
(2)
The Board shall prepare or cause to be prepared a validation report and other reports on the compliance status of Zambia in accordance with EITI requirements, criteria and principles and submit such reports to the Minister responsible for finance and the EITI International Secretariat. 
PART V
ENFORCEMENT AND GENERAL PROVISIONS
26. (1) 
The National Coordinator may, by notice in writing, require an extractive industry company or statutory recipient who is being audited or assessed or any other person that the National Coordinator has reason to believe may have information or documents relevant to an audit or assessment to -

(a) attend before the Board or appropriate authority and answer questions with respect to any matter related to, or supply any information that may be relevant to, the audit or assessment, as may be specified in the notice; or
(b) produce for inspection any document, in the possession, custody or under the control of that extractive industry company, statutory recipient or person, which is specified in the notice.

(2)
Subsection (1) shall apply without prejudice to a person’s rights under any other law relating to privilege.

(3)
If it appears to the Board or an appropriate authority, during the course of an audit or assessment that a statutory recipient or an extractive industry company is not complying with this Act, the Board or appropriate authority shall afford an official of the statutory recipient or extractive industry company an opportunity to be heard in connection with the matter by way of giving evidence or making of submissions and such official shall be entitled, through the Board, to question other witnesses or information in relation to the non-compliance. 

27. The Board may collaborate with other agencies in ensuring compliance with this Act. 

28.  (1) 
The Minister may issue a directive to

a statutory recipient or extractive industry company or other person concerned with any matter under this Act, who the Minister or the Board, on reasonable grounds, believes is not complying with this Act or applicable legislation. 

(2) 
A directive issued in accordance with subsection (1), may require a statutory recipient or extractive industry company or other person concerned with any matter under this Act, to submit a written report to the Board, within a period specified by the Minister, containing information, required by the Board. 

 (3)
The directive issued, in accordance with subsection (1), shall clearly state -

(a) who it is addressed to; 

(b) the issues to report on, including statistics with disaggregated data; 

(c) the documentation to be submitted to substantiate any information provided in the report; 
(d) the provisions of this Act or applicable legislation that has not been complied with; 

(e) the details of the nature and extent of non-compliance; 

(f) the enforcement measures that the Minister intends to impose in the event of non-compliance with the directive;  
(g) the form and time frames for submission of the report; and 

(h) 
the address where the report shall be submitted. 
(4)
A statutory recipient or extractive industry company who willfully and unlawfully fails to comply with a directive issued under this section commits an offence and shall be liable, on conviction, to a fine not exceeding five hundred penalty units. 


 

29. (1)
A director or the executive head of a statutory recipient or extractive industry company or its employee, who is directly responsible for the execution of the function concerned, shall be liable for the failure of the recipient body or extractive industry company to comply with any provision of this Act or a directive issued by the Minister.
(2)
A court may consider as an aggravating circumstance the fact that a statutory recipient or an extractive industry company committed the offence with deliberate disregard for the provisions of this Act and has been consistently contravening this Act.

30.  (1)
Subject to subsection (2), the National Coordinator may, with the approval of the Board, order that the expenses or a portion of the expenses incurred by any person in the course of, or in connection with, an assessment or audit by the Board or appropriate authority, be paid from funds of the Council.

(2)
A person attending before the Board, who is not in the public service, shall be entitled to receive monies appropriated for witness fees in an amount equal to the amount which the person would have received as witness fees for the attendance as a witness in criminal proceedings.
31. (1)
The Board may disclose, to any person, the findings, points of view, observations, comments or recommendations of a matter which has been audited, investigated, reconciled or assessed by it.
(2) Notwithstanding section thirty-one, where a statutory recipient or an extractive industry company fails to comply with the provisions of this Act, especially those relating to payments and receipts, the Board may publicise such failure by a “name and shame” article.

32. (1)
The Board may recommend to the responsible authority any of the following actions:
(a) disciplinary action be taken against any employee of a statutory recipient or extractive industry company not complying with any provision of this Act or obstructing any action being taken to comply with this Act;

(b) the dismissal of a chief executive officer for consistent non-compliance with this Act;
(c) the caution of a statutory recipient or extractive industry company and direct that immediate action is taken to ensure compliance with this Act;

(d) the suspension or revocation of any license, permit or similar authorisation held by an extractive industry company; 

(e) the termination of any concession, lease, contract or similar agreement entered into by the Government with an extractive industry company where the extractive industry company consistently breaches its obligations under the concession, lease, contract or similar agreement; or
(f) the repayment or payment  of any excess or shortfall found in receipts and payments.

(2)
A recommendation made by the Board to a responsible authority shall be acted on immediately by that authority, except that where the Board recommends that disciplinary action be taken against any employee or chief executive officer, the responsible authority shall ensure administrative justice is observed.
33. The Board shall carry out civic awareness on the benefits of being part of the EITI and for that purpose-

(a) design and develop advocacy programmes that create awareness of how the extractive industry can contribute in achieving fundamental human rights; and
(b) enlist the services of traditional leaders and civil society organisations in disseminating information and conducting other activities connected with advocacy programmes on the benefits of full disclose of payments made and receipts from commercial operations.


34. Where an offence is committed by a body corporate or unincorporated body, every director, chief executive officer or manager of the body corporate or unincorporated body shall be liable, on conviction, to the penalty provided for that offence, as if the director, chief executive officer or manger personally committed the offence, unless the director, chief executive officer or manager proves to the satisfaction of the court that the act constituting the offence was done without the knowledge, consent or connivance of the director, chief executive officer or manager or that the director, chief executive officer or manager took reasonable steps to prevent the commission of the offence.

35. Any person who – 

(a) delays or obstructs the National Coordinator, an employee of the Council or an appropriate authority in the performance of the their functions;

(b) refuses to give the National Coordinator, an employee of the Council or an appropriate authority such reasonable assistance as the National Coordinator, an employee of the Council or an appropriate authority may require for the purpose of exercising any power provided for under this Act;
(c)  unreasonably delays or withholds information;
(d)  knowingly provides incorrect information;
(e) conceals or falsifies records;
(f)  willfully destroys records without lawful authority; or

(g) gives the National Coordinator, an employee of the Council or an appropriate authority false or misleading information in answer to any inquiry made; 

commits an offence and is liable, on conviction, to a fine not exceeding two hundred penalty units. 
36. A person, statutory recipient or extractive industry company who contravenes a provision of this Act for which a specific penalty is not provided shall be liable to a fine not exceeding five hundred penalty units. 
37. The Minister may, by statutory instrument, make regulations for the better carrying out of the provisions and purposes of this Act.
SCHEDULE

(Sections 5 and 9)
ADMINSTRATION OF COUNCIL 
1.
(1)
A member of the Board shall hold office for a term of three years and may be re-appointed for a further term of three years but shall not successively hold office for more than two terms.

(2)  Upon the expiration of the term for which a member is appointed, the member shall continue to hold office until another member is appointed, but in no case shall any extension of the period exceed three months.

(3)     The office of a member shall be vacate –

(a) upon the member’s death;

(b) if the member is adjudged bankrupt;

(c) if the member is absent from three consecutive meeting of the Board, of which the member has had notice, without the prior  approval of the Board;

(d) upon the expiry of one month’s notice of the member’s intention to resign, given by the member, in writing, to the appointing authority;

(e) if the member becomes mentally or physically incapable of performing the duties of a member;

(f) if the member is removed by the appointing authority; 

(g) if the member is convicted of an offence under this Act or any other law; or

(h) if a member ceases to be an employee of the institution that nominated or appointed that member to sit on the Board..

(4)
Where there is a vacancy in the membership of the Board, before the expiry of the term of office, the appointing authority shall appoint another person to replace the member who vacates office but that person shall only hold office for the remainder of the term. 

2.
(1)   Subject to this Act, the Board may regulate its own procedure.

(2)
The Board shall meet for the transaction of business at least once in every three months at such places and times as the Board may determine.

(3)  
Upon giving notice of not less than fourteen days, a meeting of the Board may be called by the Chairperson and shall be called if not less than one third of the members so request in writing:

 Provided that if the urgency of a particular matter does not permit the giving of notice, a special meeting may be called upon giving a shorter notice.

(4)   Fifteen members of the Board shall constitute a quorum.

(5)   
There shall preside at a meeting of the Board -

(a) the Chairperson

(b) in the absence of the Chairperson, the Vice- Chairperson; or

(c) in the absence of the Chairperson and the Vice Chairperson, a member of the Board as the members present may elect from amongst themselves for the purpose of that meeting.

(6)  
A decision of the Board on any question shall be by a majority of members present and voting at the meeting and, in the event of an equality of votes, the person presiding at the meeting shall have, in addition to a deliberative vote, a casting vote.

(7)
Where a member is for any reason unable to attend the meeting of the Board, the member may, in writing, nominate another person from the same organisation to attend a meeting in that member’s stead and such person shall be deemed to be a member for the purpose of that meeting.

(8)
The Board may invite any person, including an observer, whose presence, in its opinion, is desirable to attend and participate in the deliberation of a meeting of the Board, but that person or observer shall have no vote.

(9)
The validity of any proceedings, act or decision of the Board shall not be affected by any vacancy in the membership of the Board or any defect in the appointment of any member or by reason that any person not entitled to do so, took part in the proceedings.

(10)
The Board shall cause minutes to be kept of the proceedings of every meeting of the Board and any committee of the Board.
3.
A member of the Board or any committee of the Board shall be paid such allowances as the Board may, with the approval of the Minister, determine.

4.
(1)
If any person is present at a meeting of the Board or a committee of the Board at which any matter, in which that person or any member of the persons immediate family is directly or indirectly interested in a private capacity, is the subject of consideration, that person shall, as soon as practicable after the commencement of the meeting disclose that interest and shall not, unless the Board or the committee otherwise directs, take part in any consideration or discussion of, or vote on, any question relating to that matter.

(2)
A disclosure of interest made under this paragraph shall be recorded in the minutes of the meeting at which the disclosure is made.


5.
(1)
A person shall not, without the consent in writing given by or on behalf of the Board, or as otherwise permitted by any written law, publish or disclose to any unauthorised person, otherwise than in the course of that person’s duties, the contents of any document, communication or information whatsoever, which relates to, and which has come to that person’s knowledge in the course of, that person’s duties under this Act.

(2)
A person who contravenes subparagraph (1) commits an offence and is liable, on conviction, to a fine not exceeding two hundred thousand penalty units or to imprisonment for a period not exceeding two years, or to both.

(3)
A person who, having information which to the knowledge of that person has been published or disclosed in contravention of subparagraph (1), unlawfully publishes or communicates that information to any other person, that person commits an offence and is liable, on conviction, to a fine not exceeding two hundred thousand penalty units or to imprisonment for a period not exceeding two years, or to both.

(4)
Nothing in this paragraph shall be interpreted to prohibit the publication and dissemination of a final decision of the Board.


6.
An action or other proceeding shall not lie or be instituted against a member of the Board, a committee of the Board or a   member of staff of the Council, for or in respect of any act or thing done or omitted to be done in good faith in the exercise or performance, or purported exercise or performance, of any of the powers, functions or duties conferred under this Act.
PART II

FINANCIAL PROVISIONS



7.
(1)
The funds of the Council shall consist of such moneys as may –

(a) be appropriated to the Council by Parliament for the purposes of the Council;

(b) be paid to the Council by way of grants or donations; and

(c) otherwise vest in or accrue to the Council.

(2) The Board may –

(a) accept moneys by way of grants or donations from any source in Zambia and, subject to the approval of the Minister, from any source outside Zambia; and
(b) subject to the approval of the Minister, raise by way of loans or otherwise, such moneys as it may require for the discharge of the functions of the Council. 

(3) There shall be paid from the funds of the Council –

(a) salaries, allowances, loans, gratuities and pensions of the staff of the Council, and other payments for the recruitment and retention of staff;

(b) such reasonable travelling and subsistence allowances for members of the Board and members of a committee of the Board, when engaged on the business of the Council and at such rates as the Board may, with the approval of the Minister, determine; and 

(c) any other expenses incurred by the Council.



(4)
The Board may, after the approval of the Minister, invest in such manner as it thinks fit such of the Council’s funds as the Council does not immediately require for the discharge of the Council’s functions.

(5)
The Board shall perform the functions of the Council in accordance with sound financial principles and shall ensure as far as possible that the Council’s revenue is sufficient to meet expenditure properly chargeable to the Council’s revenue.


 8. 
The financial year of the Council shall be the period of twelve months ending on 31st December of each year.




 9.
(1)
The Board shall cause to be kept proper books of account and other records relating to the accounts of the Council.



(2)
The accounts of the Council shall be audited annually by independent auditors appointed by the Auditor-General.



(3)
The auditor’s fees shall be paid by the Council.




 10.
(1)
As soon as practicable, but not later than ninety days after the end of the financial year, the Board shall submit to the Minister a report concerning the Council’s activities during the financial year.



(2)
The report referred to in subsection (1), shall include information on the financial affairs of the Council and there shall be appended to the report -

(a) an audited balance sheet;

(b) an audited statement of income and expenditure; and

(c) such other information as the Minister may require.



(3)
The Minister shall not later than seven days after the first sitting of the National Assembly next after receipt of the report referred to in sub-paragraph (1), lay the report before the National Assembly.
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