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LEGAL AND INSTITUTIONAL REVIEW OF BENEFICIAL OWNERSHIP REPORTING REQUIREMENTS IN ZAMBIA
1.0 INTRODUCTION
This Legal and Institutional Report on Beneficial Reporting Requirements in Zambia is the final deliverable relating to a consultancy awarded to BEMVI Associates. The Contract for the consultancy was signed between the EITI Secretariat and BEMVI Associates on the 06th February, 2017 with work beginning on the 06th February, 2017 and expected to end on 24th March, 2017.
The aim of this Assignment was to conduct a legal review of company public disclosure requirements and an institutional review of government data collection capacities and practices in Zambia, in order to inform options for requiring beneficial ownership disclosure through existing government systems and the EITI. The Assignment also reviewed the existing, non-public beneficial ownership reporting requirements and practices and identified potentially relevant elements. 
The Consultant also interrogated the legal framework to ascertain if there existed any “gaps” in Zambia’s laws that could affect efficacious regulation of the extractive industry through non-disclosure of beneficial ownership. In this context, a ‘gap’ may be manifested as a failure in the coverage, comprehensiveness, rationality or appropriateness of the legal framework to deal with beneficial ownership or disclosures thereto and how the law is implemented in practice. These “gaps” may include overlaps or inconsistencies within the legal framework that might result in uncertainty or ambiguity as to the application and extent of the provisions of the laws, thus rendering the legal framework inefficacious. An inefficacious legal framework for the regulation of beneficial ownership and disclosure of material information may bring about challenges during investigations of various issues relating to companies carrying on business in the extractive industry. 
1.1 Background

Transparency about government revenues from the extractive sector is important for accountability, but current legal and policy frameworks reveal little beyond the secret, and sometimes complex, ownership structures of oil, gas and mining companies. Sadly, some companies take advantage of this secrecy and complexity in ownership structures to evade tax payments or hide improper relationships with public officials. 

With the adoption of the 2016 Extractive Industries Transparency Initiative (EITI) Standard, the EITI has agreed that all implementing countries must ensure that oil, gas and mining companies disclose the identities of the ultimate individual beneficiaries (beneficial owners) of such companies for purposes of arming citizens with information needed to scrutinise their activities and guard against corruption. 
The EITI Standard also requires disclosure of the identity of any politically exposed person (PEP) connected to an extractive company. This is because some dense and opaque company ownership structures mask problematic, status, interests and influence of certain persons holding stakes in a company. 

EITI expects that by 2020, each implementing country will ensure that all oil, gas and mining companies that bid for, operate or invest in extractive projects in Zambia disclose who their real owners are. Further, the EITI has recommended that such information be made available through public registers and must, at a minimum, be included in the country’s EITI Report.
Since Zambia was declared EITI-compliant in 2012, the Zambia Extractive Industries Transparency Initiative (ZEITI) has produced reconciliation reports for 2013 and 2014. The information relating to the beneficial owners of thirty companies, which were mentioned in the reports was, however, inadequate. Only one out of the thirty companies that were asked to report managed to disclose beneficial ownership information. The major challenge that has been identified for non-disclosure was lack of legislation to compel companies to disclose beneficial ownership information.
The EITI standards are founded on the principle that the wealth from a country’s natural resources should benefit all its citizens, and this requires high levels of transparency and accountability.

1.2 Terms of Reference (TORs)
The Terms of Reference given to the Consultant were as follows:

1.2.1
Objective 
The following were the objectives of the Assignment:
(a) to undertake a legal review to identify laws, regulations and policies that may need to be amended to facilitate beneficial ownership disclosure  in Zambia;
(b) to undertake an assessment of the institutional data collection capacities in Zambia;

(c) to provide capacity building to the MSG, relevant Government agencies and other stakeholders on the relevant legal and institutional frameworks and findings of the review; and

(d) to propose steps for addressing any legal or institutional impediments. 
1.2.2
Scope of Assignment

The scope of work to be undertaken by the Consultant encompassed three specific tasks, namely –

· undertaking broad consultation with stakeholders, in particular the members of the MSG as well as the Government agencies involved in the management of extractive industries (in particular company registration or issuing of extractive industry licences) and wider stakeholders (members of parliament, companies and civil society) on legal concerns, obstacles, ongoing reforms and opportunities for beneficial ownership disclosures; and to document, in the legal review, the finding of the consultations;
· conducting the following capacity building activities:
(a) one-day workshop on why the identified legislation and institutions could be suitable platforms for implementing the beneficial ownership objectives of the members of the Zambia EITI Council (ZEC) and relevant Government agencies;
(b) one-day workshop for civil society and the Media on beneficial ownership disclosure; and
· undertaking a legal review and suggesting relevant laws that may need to be amended to facilitate beneficial ownership disclosure by companies operating or seeking to operate in the extractive industry in Zambia, as well as undertaking an assessment of the institutional capacity of Government agencies currently collecting data to facilitate such disclosure. This task included –
(a) identifying the relevant provisions of Zambian laws and regulations that may need to be amended to align national laws with recommendations and requirements of the EITI Standard for beneficial ownership disclosure;
(b) identifying existing legal definitions of a beneficial owner and PEP (politically exposed person) that could help inform the development of suitable definitions for the current purposes;
(c) identifying the types of related documents that may need to accompany draft amendments to relevant laws and regulations (reference for justification, regulatory impact analysis, comparative table) in accordance with the legislation of Zambia;
(d) assessment of the institutional capacity of relevant Government entities currently collecting company data to determine their bandwith to manage beneficial ownership data collection in Zambia;
(e) identifying whether there are any legal obstacles for disclosing beneficial ownership, including conflicting provisions, making for selective and arbitrary implementation, interpretation and enforcement of beneficial ownership disclosure requirements;
(f) providing recommendations on how the EITI can help scale up beneficial ownership disclosure to all sectors of the economy;
(g) providing recommendations for how the EITI in the country can work to address the legal obstacles and support any necessary legal or institutional reforms, such as including the definition of beneficial ownership in the relevant legislation and beneficial ownership disclosure requirements, via relevant agencies.
1.3 Methodology for Data Collection 
The Consultant’s approach was to use a research methodology based on the concept of ‘triangulation’, which involves the determination and authentication of a given situation through several sources of information and the collation, analysis and evaluation of data with feedback to stakeholders for validation. 
In executing the assignment, the Consultant carried out research on the laws, policies and regulations that could have an impact on beneficial ownership in Zambia and reviewed and analysed their provisions and principles to ascertain their efficacy with regard to beneficial ownership and disclosure of information relating thereto. The following laws were found to be of particular relevance to the assignment:
· The Companies Act, Cap 388;

· The Income Tax Act Cap 323;

· The Mines and Minerals Development Act, No. 11 of  2015;

· The Public Interest Disclosure (Protection of Whistleblowers) Act, 2010;

· The Securities Act, No. 41 of 2016;
· The Anti-Corruption Commission Act, No. 3 of 2012;
· The Prohibition and Prevention of Money Laundering Act, No. 14 of 2001;
· The Parliamentary and Ministerial Code of Conduct Act, Cap 16;
· The Banking and Financial Services Act, Cap 387; 

· The Zambia Revenue Act, Cap 321; and
· Patents and Companies Registration Act, No. 15 of 2015.
It is also necessary to point out at this stage that the Consultant is currently drafting the following Bills, which will be highly relevant to this Assignment as they deal with beneficial ownership in part:

· The Corporate Insolvency Bill, 2017;

· The Companies Bill, 2017;

· The Banking and Financial Services Act, 2017; and
· The Credit Reporting Bill, 2017.
The Consultant did research on conventions, documents, data and international best practices on beneficial ownership and disclosures.
The research enabled the Consultant to understand the international best practices and standards relating to beneficial ownership and see how these best practices and standards could be used in Zambia to enhance Zambia’s policies and laws relating to beneficial ownership and disclosure.

Further, the Consultant undertook limited field research and had selective interviews with targeted stakeholders. The number of and stakeholders to be consulted was agreed with the ZETI Secretariat. The Consultant developed a questionnaire as the main tool for the consultation process, which was drafted in a manner that would enable the Consultant to obtain information that was focused to meet the TORs and add value to the Assignment.  The questionnaire is attached in Appendix D.  
Further, the Consultant met with the members of the MSG, to discuss the key findings of the desk and field research. The following workshops, on the Consultant’s findings and recommendations on the Assignment, were held with the stakeholders as part of capacity building requirement in the TORs:
· 29th March 2017 - 9hrs to 12hrs- Members of the Council and MSG;

· 29th March 2017 - 14hrs to 17hrs - Civil Society Organisations; and

· 30th March 2017 - 10hrs to 12hrs - Mining Companies.

The meetings were interactive as the stakeholders discussed the findings and recommendations and asked a number of questions relating to beneficial ownership. The findings and recommendations were well received and were said to be comprehensive. The main areas of discussion related to the extraterritorial application of the Act, the effectiveness of sanctions, the compelling of disclosures through legislation, the relationships between Acts of Parliament and how the laws could be harmonized, the requirements under FAFT, the integrity of government systems, provisions relating to PEPs and what will happen if Zambia does not issue legislation on beneficial ownership disclosures and the way forward.

1.4 Challenges
The Consultant did encounter some challenges in the carrying out of the Assignment, especially in setting up appointments and meeting with stakeholders as some of the stakeholders who had agreed to meet with the Consultant either cancelled the meeting at the eleventh hour or simply were not in the office at the scheduled time.  A bit of difficulty was encountered with the Chamber of Mines who initially advised that they were unable to meet the Consultant but they eventually did, and the discussions went smoothly.

In addition, despite trying to consult with as many stakeholders as was possible during the three workshops held towards the end of the contractual period, the stakeholders were not availed the initial Report to read and make their comments. This denied the Consultant valuable input into the Report.

Further, the time allocated for such an important task was very short. As a result, not as may stakeholders as envisaged in the TORs or Inception Report were directly interviewed. The limited time period also affected the time allocated for the desk research, analysis of the findings, writing out and proofreading the Report.

These factors have resulted in an over-run on the Assignment time, which has been costly to the Consultant.

The Consultant nevertheless wishes to thank the able ZEC secretariat for all the support given to the Consultant during the course of the Assignment. 

1.5 Scope of Report 
This Report consists of six (6) Parts depicting the TORs presented as follow:

· Part 1.0 is an introduction which consists of a general background, the TORs and the methodology used by the Consultant in carrying out this Assignment. It also briefly discusses the findings from the research undertaken by the Consultant;
· Part 2.0 deals with the issue of beneficial ownership generally and discusses the various definitions of ‘beneficial owner’ as put forward by various organisations;
· Part 3.0 reviews the Zambian legal framework for company disclosure of beneficial ownership information by looking at various laws and reports dealing with or impacting on beneficial ownership and disclosure thereto;
· Part 4.0 makes an assessment of the institutional capacity and practices for collection of information on beneficial ownership in Zambia; 
· Part 5.0 sets out the findings, recommendations and conclusions; and  
· Part 6.0 sets out the way forward in planning activities to achieve the objective of the Assignment.
The findings and recommendations made in this Report are based on the limited field and desk research undertaken and the synthesis and analysis of information obtained from the research. The Consultant emphasises that any opinion expressed in this Report is that of the Consultant based on the assessments and findings from the desk and field research and not attributed to any particular person, except as it reflects facts given by stakeholders during the consultation process. 
2.0 BENEFICIAL OWNERSHIP AND DISCLOSURE OF INFORMATION
Zambia joined EITI in 2009 and was declared EITI compliant in 2012, thereby committing itself to putting in place effective processes for enhancing transparency and accountability in the mining sector. In this respect, all owners and shareholders of mining companies must report their payments and revenues and disclose certain information relating to their mining activities in accordance with EITI standards. These requirements may be challenging to enforce if Zambia’s legal framework is weak or has lacunae with respect to disclosure of beneficial ownership, especially in relation to companies having legal arrangements that are spread across multiple jurisdictions that do business in the extractive industries.

It is a truism that commercial and entrepreneurship activities are undertaken by a variety of corporate and non-corporate entities, such as companies, trusts, foundations and partnerships, including other legal arrangements, which are regulated by some form of legal framework. For example, mining and financial businesses in Zambia are mainly carried out by companies registered in accordance with the Companies Act, Securities Act or Banking and Financial Services Act. However, the Companies Act and Financial Services Act do not adequately deal with issues of beneficial ownership and disclosure of related information, which could have negative consequences in this era of global business, international regulatory standards and complexity of criminal activities.

If companies and other corporates or non-corporate entities are not adequately regulated they could  be used to promote or undertake illicit activities, including money laundering, bribery and corruption, insider dealing, tax fraud, terrorist funding and other illegal activities. Corporates may disguise their proceeds of crime before introducing such proceeds into the financial system. This state of affairs can be significantly minimised if corporates are compelled to disclose the legal owner and beneficial owner of the company, the source of assets and its financial activities. Information on the legal and beneficial owner of an entity can immensely assist law enforcement officers, regulatory authorities and tax authorities in identifying the natural persons behind the business activity (or illicit activity). A strengthened legal framework on such matters can be used to compel such persons to provide information which could assist investigations being carried out by State authorities.

The issues attaching to beneficial ownership and related disclosures is a world-wide concern which has resulted in many countries and international organisations adopting standards and taking action (legislative) in promoting transparency and accountability of corporates and non-corporates dealing with the extractive industries and other financial activities. These standards include those developed by EITI, Financial Action Task Force (FATF) and Organisation of Economic Co-operation and Development (OECD) and the G8 core principles on beneficial ownership.

Beneficial ownership information can be obscured or hidden by the use of arrangements which are seemingly legal, such as the use of, or through
 – 

· shell companies (which can be established with various forms of ownership structure), especially in cases where there is foreign ownership which is spread across jurisdictions;

· complex ownership and control structures involving many layers of shares registered in the name of other legal persons;

· bearer shares and bearer share warrants;

· unrestricted use of legal persons as directors;

· formal nominee shareholders and directors where the identity of the nominator is undisclosed;

· informal nominee shareholders and directors, such as close associates and family;

· trusts and other legal arrangements which enable a separation of legal ownership and beneficial ownership assets; and

· use of intermediaries in forming legal persons, including professional intermediaries.

2.1 Definition of Beneficial Owner 
Beneficial ownership in the context of legal persons has been defined by many standards for purposes of particular commercial or financial activities, which may be distinguished from concepts of legal ownership and control. In the main “legal ownership” is defined as natural or legal persons who according to the law own the corporate, (on paper or on the face of it) whereas “control” is defined as the ability of taking decisions within the corporate and impose resolutions due to the ownership of shares or having power or influence under certain legal arrangements. Beneficial ownership extends beyond legal ownership and control as including the concept of “ultimate or actual ownership” and “effective control” (those natural persons or ultimate corporates behind the scenes who actually exercise control). In effect, a State’s company registry may list persons as holding positions in the corporate but are not the beneficial owners as they only act on behalf of another person who ultimately uses them to exercise effective control of the affairs of the corporate. It is, therefore, important to undertake due diligence investigations to ascertain the actual legal holdings of a corporate.

The 2016 EITI Standard
 defines ‘beneficial owner’ in the following terms:

“A beneficial owner in respect of a company means the natural person(s) who directly or indirectly ultimately owns or controls the corporate entity.” [Emphasis ours]

Similarly, the United States G-8 Action Plan for Transparency of Company Ownership and Control includes the following definition:

“…a natural person who, directly or indirectly, exercises substantial control over a covered legal entity or has a substantial economic interest in, or receives substantial economic benefit from, such legal entity, subject to several exceptions.”
 [Emphasis ours]

In the context of European Law, the term has been defined as follows: 

“‘beneficial owner’ means the natural person(s) who ultimately owns or controls the customer and/or the natural person on whose behalf a transaction or activity is being conducted. The beneficial owner shall at least include:

(a) in the case of corporate entities:

(i)
the natural person(s) who ultimately owns or controls a legal entity through direct or indirect ownership or control over a sufficient percentage of the shares or voting rights in that legal entity, including through bearer share holdings, other than a company listed on a regulated market that is subject to disclosure requirements consistent with Community legislation or subject to equivalent international standards...;
(ii)
the natural person(s) who otherwise exercises control over the management of a legal entity.”
 [Emphasis ours]
Another initiative that is gaining traction is the Model Tax Convention led by the Organization for Economic Co-operation and Development (OECD). The Convention deals with beneficial ownership but does not define a ‘beneficial owner’. Instead, it adopts the following definition developed in 2012 by the Financial Action Task Force (FATF), an inter-governmental forum for anti-money laundering policy-making enforcement hosted at the OECD:
“Beneficial owner refers to the natural person(s) who ultimately owns or controls a customer and/or the natural person on whose behalf a transaction is being conducted. It also includes those persons who exercise ultimate effective control over a legal person or arrangement.”

The FATF definition of ‘beneficial owner’ has gained international acceptance
 because, as the following analysis will reveal, its elements offer a fairly broad anticipation of situations that should constitute beneficial ownership.
The first noteworthy and explicit element in the FAFT definition is that a beneficial owner is always a natural person. That explains why, with the exception of the G-8 definition, all the definitions speak of ultimate control; as a corporate (legal person), such as a company, can never be an ultimate controller or owner, since such ownership is itself always controlled by a natural person.

The second element is found in the phrases ‘ultimately owns or controls’ and ‘ultimate effective control’, which pertain to “situations in which ownership or control is exercised through a chain of ownership or by means of control other than direct control”.
 For extractive companies, ‘ultimate effective control’ entails identifying the people who have a controlling interest. It has been suggested that the defining characteristic of beneficial ownership of an asset is not ownership of the asset but rather a degree of control over the asset which allows the beneficial owner to benefit from it.
 As summarised by Nelson Rockefeller, “The secret to success is to own nothing, but control everything.”

The third element of the FATF definition is that attaching to an individual who ultimately derives economic benefit (on whose behalf a transaction is conducted) even if the person does not legally “own or control the customer” but acts, for example, through a nominee. 
The fourth element of the definition is that attaching to the legal person or legal arrangement. Since a natural person cannot be owned, the “customer”, in the context of the FATF definition of ‘beneficial owner’, can only mean a legal person or legal arrangement existing for the ultimate benefit of the individual. 
The proposition that “a customer” means a legal entity or legal arrangement is even more compelling when one considers that the FATF definition of ‘beneficial owner’ originated in the context of banks and other service providers obligated to ascertain the identity of the ultimate beneficiary of the capital or assets of a potential customer before undertaking any transaction on behalf of the customer.

Table 1 – Some vital elements of the definition of ‘beneficial owner’


Zambia’s Financial Intelligence Centre Act, No. 46 of 2010 (the FICA) has preserved the obligation of a reporting entity (an institution regulated by a supervisory authority and required to make a suspicious transaction report in accordance with the Act) to ascertain the identity of the ultimate beneficiary of a customer. The provisions of the Act in that regard are highlighted in Part 3.
It is important to note that not all corporate details contained in existing Zambian registries disclose the identities of the beneficial owners of a company. 
Table 2 shows that although the term ‘beneficial owner’ refers to a natural person, directors and proxy shareholders of a company are not included in the term. 
Table 2 - Who is not a beneficial owner?


Therefore, to ascertain the identity of the beneficial owners of an extractive company, there is need to look beyond corporate details that may be contained in existing company or national registries.

ZEITI has proposed the following definition of ‘beneficial owner’:

“A ‘beneficial owner’ is a natural person who – directly or indirectly – ultimately owns, exercises substantial control over, has a substantial economic interest in, or receives substantial economic benefit from a corporate entity.”
 [Emphasis ours]

The Consultant is of the view that the words “directly or indirectly” add no value to the definition of ‘beneficial owner’ and can safely be dispensed with. Further, the word “substantial” is subjective and may pose interpretation challenges as to what exactly constitutes ‘substantial economic benefit’. However, if the words “directly or indirectly” are defined and the word “substantial” amplified in terms of amount or quantity, the definition would then comply with the definition of beneficial owner as defined internationally.
1.0 REVIEW OF ZAMBIA’S LEGAL FRAMEWORK FOR DISCLOSURE OF BENEFICIAL OWNERSHIP INFORMATION 
There are a number of Laws of Zambia that need to be considered when dealing with beneficial ownership and disclosure of information relating to the extractive industry, especially in relation to mining companies. Table 3 below categorises the legislation that deals with /should deal with or may have an impact on beneficial ownership and disclosure of information relating thereto, into three categories depicting the following:

· critical - the legislation does provide for beneficial ownership or should provide for beneficial owner and disclosure of information relating thereto;

· important – the legislation impacts on mining companies’ activities and requirements relating to disclosure of information and extent of such disclosure that are or should be provided in such legislation;

· relevant – the legislation that is important enough to warrant mention of beneficial ownership and disclosure of certain information relating thereto. 

This categorisation will make it easier to determine the extent of reforms that will need to be done to ensure that all oil, gas and mining companies that bid for, operate or invest in extractive projects disclose who their real/ultimate owners are and that all public/national registers contain information on beneficial ownership. Some of the legislation is analysed for purposes of this Assignment. 
Table 3: Legislation on extractive industry impacting beneficial ownership
	Item
	Critical Legislation
	Important Legislation
	Relevant Legislation

	1. 
	Mines and Minerals Development Act
	Lands and Deeds Registry Act
	Zambia Development Agency Act

	2. 
	Petroleum Exploration and Production Act
	Land (Perpetual Succession) Act
	Zambia Wildlife Act

	3. 
	Petroleum Act
	Patents and Companies Registration Agency Act
	Water Resources Management Act

	4. 
	Companies Act
	Competition and Consumer Protection
	Lands Act

	5. 
	Banking and Financial Services Act

	Public Private Partnership Act
	Fisheries Act

	6. 
	Income Tax Act
	Parliamentary and Ministerial Code of Conduct Act
	Forest Act

	7. 
	Customs and Excise Act
	Public Procurement Act
	

	8. 
	Value Added Tax Act
	Public Interest Disclosure(Protection of Whistle Blowers) Act
	

	9. 
	Property Transfer Tax Act
	The Registration of Business Names Act
	

	10. 
	Financial Intelligence Centre Act
	
	

	11. 
	Securities Act
	
	

	
	
	
	


1.1 Disclosure of Beneficial Ownership Generally
3.1.1
Companies Act

The Companies Act Cap 388 governs the incorporation, administration and winding up of entities incorporated in Zambia. The Act is administered by the Patents and Companies Registration Agency (PACRA), an executive agency under the Ministry of Commerce, Trade and Industry. PACRA’s principal functions include the operation of a legal system for the registration of commercial and industrial property and to serve as a legal depository of information tendered for registration in accordance with the Act.
Section 6 of the Companies Act provides that a company can be formed by “any two or more persons”. The word “person” is defined in section 2 of the Interpretation and General Provisions Act, Cap 2 of the Laws of Zambia, as including a corporate entity, as opposed to only a natural person. 
Since corporate entities are allowed to incorporate a company in Zambia on the basis of section 6 of the Companies Act, the ownership of such a company becomes layered, thus making it difficult to establish with certainty the actual individual owners of the company, or who in particular has what interest in it. 
The provision of the Companies Act does not mirror the common outlook of the definitions of ‘beneficial owner’ as spelt out in Part 2 of this Report, relating to who exactly has an interest in a company, and who ultimately enjoys the benefits from the resources extracted by the company. 
Section 6 of the Companies Act not only fails to prevent but, in fact, enables the concealment of the identity of the individuals who ultimately own or control a company, which may be shell companies. According to an OECD report, shell companies are companies “established not to pursue any legitimate business activity but solely to obscure the identity of their beneficial owners and controllers”.
 The report warns that company laws that allow for, encourage, or mandate low transparency in corporations gravely impede the ability of authorities to identify the beneficial owners of corporate entities and increase their vulnerability to misuse for illicit purposes.

In determining the extent to which the Companies Act provides or omits to provide for disclosure of beneficial ownership information, the following sections are instructive: 

Section 12 of the Act provides for a register of companies in Zambia, containing a chronological record of prescribed particulars, and of particulars which the Registrar thinks fit, in relation to a company, and a record of the documents lodged in accordance with the Act in respect of the company. The register of companies contains information which every company is obligated to furnish PACRA with under various provisions of the Act. The particulars of shareholding of companies should be updated as and when changes occur in the shareholding. However, that section does not expressly provide for disclosures, to PACRA of beneficial ownership information.     
Second, section 48 of the Act makes it mandatory for a company operating in the country to maintain a register of its members. It provides as follows:

(1) 
A company shall maintain a register of its members and enter therein the following particulars:

(a)
the full name and address of each member of which it has received notice;



(b)
the occupation of the member, if the member is an individual;

(c)
the fact that the member is a body corporate or an unincorporated association, as the case may be, if the member is not an individual;



(d)
the date on which the company received the notice;



(e)
if the company has share capital-

(i)
the shares held by each member with the share numbers (if any); 
(ii)
the amount paid or agreed to be considered as paid on the shares of each member;


(iii)
the amount that each member has guaranteed in his declaration of guarantee, if the company is limited by guarantee;



(g)
the date on which the company received notice of any person's ceasing to be a member.


(2)  If the company has more than fifty members, the register shall contain an index of the names of the members in a form that enables the account of each member to be found readily. 
In accordance with section 48(1)(c) of the Act, a member may be a corporate or an unincorporated association. This provision flies in the face of international definitions stating that only natural persons can be beneficial owners of a company. The register of members kept by a company in accordance with section 48 does not include information on beneficial owners, nor is it designed to accommodate beneficial ownership disclosure in the manner envisaged by the EITI Standard.

Section 49 of the Act requires a company to make the register and index of the names of its members available for inspection by the public, at a fee. That section does not extend to requiring disclosure of the beneficial ownership of an extractive company; it makes no reference to a beneficial owner and relates only to members, who may not be beneficial owners of the company.
The register also achieves little with regard to disclosure of the identities of beneficial owners of an extractive company since, as demonstrated in Table 2; a director in a company is not necessarily a beneficial owner. Directors are generally selected by the owners of a company but do not themselves necessarily have an ownership interest in the company. This is confirmed by section 209 (1) which provides that “unless the company’s articles otherwise provide, a director need not be a member of the company or hold any shares therein”. At best, that register only provides an investigator with clues about who could ultimately be in charge.

Section 225 provides for a register of shares and debentures held by or in trust for directors and secretary as follows:

1) A company shall keep a register showing in respect of each director and of the secretary the number, description and amount of any shares in or debentures of the company or any related body corporate which are held by or in trust for him or of which he has any right to become the holder (whether on payment or not).

2) The register need not include shares in a body corporate which is the wholly-owned subsidiary of another body corporate.

3) Where a transaction involving any share results in change in the register, the register shall also show the date of, and price or other consideration for, the agreement for the transaction.

4) The nature and extent of a director’s interest or right in or over any shares or debentures recorded in relation to him in the register shall, if he so requires, be indicated in the register.

5) For the purposes of this section –

a) a director shall supply the company with the information relating to himself required to be registered; and

b) the company shall be entitled to rely on the information provided by the director.

6) This section shall not require the company to make any inquiry into the rights of any person in relation to any shares, nor shall the company be taken to have, as a result of anything done under this section, any notice of a matter relating to the rights of any person in relation to the shares other than actual notice.

7) The notice register shall be open to inspection –

a) by any member or holder of debentures of the company during the period beginning fourteen days before the date of the company’s annual general meeting and ending three days after the date of its conclusion; and

b) by any person acting on behalf of the Registrar, at that or any other time.

8) The register shall be produced at the commencement of the company’s annual general meeting and remain open and accessible throughout the meeting to any person attending the meeting.

9) If the company fails to comply with a provision of this section, the company, and each officer in default, shall be guilty of an offence, and shall be liable on conviction to a fine not exceeding five hundred monetary units.

10) A director who fails to comply with subsection (5) shall be guilty of an offence, and shall be liable on conviction to a fine not exceeding five hundred monetary units.

11) If the company fails to allow inspection of the register in accordance with this section, the court may order an immediate inspection of the register.

12) For the purposes of this section –

a) any person in accordance with whose directions or instructions the directors of a company are accustomed to act shall be deemed to be a director of the company; and

b) a director of a company shall be deemed to hold or have an interest or right in or over, any shares or debentures if a body corporate other than the company holds them or has that interest or right in or over them, and either –

(i) that body corporate or its directors are accustomed to act in accordance with his directions or instruction; or

(ii) he is entitled to exercise or control the exercise of one third or more of the voting power at any general meeting of that body corporate.

This section is too fluid to be of much assistance to an investigator as it is embedded in discretionary provisions and claw back provisions, for example it provides that –

· the register need not include shares in a body corporate which is the wholly-owned subsidiary of another body corporate;

· the nature and extent of a director’s interest or right in or over any shares or debentures recorded in relation to him in the register shall, if he so requires, be indicated in the register;

· the company shall not make any inquiry into the rights of any person in relation to any shares.

However, section 225 (12) may provide some insight into beneficial ownership as it provides that –

· any person in accordance with whose directions or instructions the directors of a company are accustomed to act shall be deemed to be a director of the company; and

· a director of a company shall be deemed to hold or have an interest or right in or over, any shares or debentures if a body corporate other than the company holds them or has that interest or right in or over them, and either –

(i) that body corporate or its directors are accustomed to act in accordance with his directions or instructions; or

(ii) he is entitled to exercise or control the exercise of one third or more of the voting power at any general meeting of that body corporate.

However, the Companies Act does not define the words “control”, “accustomed to act” or indeed “beneficial owner/ownership”.

The only other section in this respect that gives a hint to beneficial ownership is section 223 dealing with payments to directors in connection with takeover bids and definition of directors for purposes of section 227, which provide as follows:

Where an offer is made for the acquisition of any shares of a company on the terms that the offer is available for acceptance –

(i) by all the shareholders of the company or by all the holder of shares of the class to which the offer related; or 

(ii) by the holders of shares which, together with any shares already beneficially owned by the person making the offer or anybody corporate in which that person is a controlling shareholder, confer the right to exercise or control the exercise of not less than one-third of the votes at any general meeting of the company.
“Director” is defined as including any person in accordance with whose directions or instructions the directors of the company are accustomed to act.
The definition of “director” in sections 2 and 227 and the manner the word is used in the substantive part of the Act, sometimes do cause confusion with matters dealing with a member’s shareholding and obligations.

A member is defined in section 45 (1) as a person with a share capital or stock in a company.  Section 45 (2) makes it clear that, on the incorporation of a company with share capital and until the first allotment of shares by the company, the members shall be those subscribers to the application for incorporation who have not given the company written notice of their ceasing to be members.

These provisions are devoid of requirements relating to beneficial ownership. Section 46 confirms this state of affairs in the manner it deals with membership of a company. This section explicitly provides that a company shall not be a member of itself or of a body corporate which is its holding company, with exceptions provided in the following subsections:

(2) A company may, in the capacity of personal representative or trustee, be a member of itself or a body corporate which is its holding company unless it or the holding company or a subsidiary or either of them has a beneficial interest in the membership.

(3) A company may be a member of itself or a body corporate which is its holding company by way of security for the purposes of a transaction entered into in the ordinary course of a business which includes the lending of money, but in that case shall have no right to vote at meetings of the holding company or of any class of members thereof.

(4) This section shall not prevent a subsidiary which was a member of a body corporate before it became a subsidiary of the body corporate from continuing to be a member.

(5) This section shall not prevent a subsidiary which was, immediately before the commencement of this Act, a member of its holding company from continuing to be a member.

(6) A subsidiary that continues to be a member of its holding company under subsection (4) or (5) –

a) shall have no right to vote at meetings of the holding company or any class of members thereof;

b) shall not acquire further shares in the holding company except upon a general issue of fully-paid bonus shares, if the holding company is a company with share capital; and

c) shall not, as a member, increase any interest in, or liability in relation to, the holding company, if the holding company is a company limited by guarantee.

Section 46 (7) concludes that for purposes of the section, a company is deemed to be a member of a body corporate if a nominee of the company is a member.

This section acknowledges that there may exist nominees who may not be registered in the register of members as shareholders.

Further confusion relating to beneficial ownership is brought in by the exclusions embedded in section 54 of the Act which provides that –

(1) Subject to section seventy, no notice of any trust, express, implied or constructive, need be entered on the register of members of a company, or be received by the company or the Register.
(2) A company shall not be bound to see to the execution of any trust, whether express, implied or constructive in respective of any of its shares.
(3) A receipt given by a member in whose name a share stands in the register of members shall be a valid and binding discharge of the company for any dividend or other money payable in respect of such share, whether or not notice of any trust relating to the share has been given to or received by the company. 

The Companies Act lacks the character of a tool for effectively dealing with, or which can be used to combat, tax avoidance and other illegalities by individuals exploiting legal ownership of corporate entities while they themselves remain anonymous, “hidden behind a chain of corporate entities”. This opacity can contribute to corruption, money laundering and tax evasion in the extractive sector,”
 not to mention terrorist financing.
All in all, there is no provision in the Companies Act which requires the maintenance, by PACRA, of a public register for capturing beneficial ownership information, let alone a provision compelling companies to avail beneficial ownership information to a unit such as ZEITI.

Suffice it to mention, however, that the Companies Act is currently under review, and provisions relating to mandatory public disclosure of beneficial ownership by companies have been included. The Companies Bill proposes that among the documents to accompany an application for incorporation of a company should be a Statement of Initial Beneficial Ownership, which should disclose, inter alia, the full name; date of birth; nationality; country of residence; residential address; and service address of each beneficial owner of the company. The statement must also contain a declaration by an applicant that the particulars have been submitted with the knowledge of the individuals named as the beneficial owners. A false declaration will constitute an offence punishable by a fine or imprisonment.
Further, the particulars of beneficial owners are to reflect in the Companies Register kept by the Registrar, which will also be available for public inspection at a prescribed fee. This is in addition to a Register of Beneficial Owners which a company must maintain and keep available for inspection by the public free of charge, except that making a copy of the register may attract a prescribed fee.  
The Bill also contains a provision requiring a person whose name is entered in the Register of Members of a company as the holder of a share in the company, but who does not hold the beneficial interest in the share, to make a declaration to the company in the prescribed form and manner, specifying the name and other particulars of the holder of the beneficial interest. After verifying the particulars, the company will be required to record the declaration in the register concerned and, within a specified period, file with the Registrar a return in the prescribed form in respect of the declaration. 
In addition the Bill provides for the following definitions:
“beneficial owner” means – 

(a) a natural person who ultimately owns or controls the right to or benefits from property, including the person on whose behalf a transaction is conducted; or

(b) a person who exercises ultimate effective control over a legal person or legal arrangement.
“control” means the control of a company by a person who –

a) beneficially owns more than one half of the issued share capital of the company;

b) is entitled to vote a majority of the votes that may be cast at a general meeting of the company, or has the ability to control the voting of a majority of those votes, either directly or through a controlled entity of that person;

c) is able to appoint or to veto the appointment of a majority of the directors of the company;

d) is a holding company and the company is a subsidiary of that company as provided for in the Companies Act;

e) in the case of a company that is a trust, has the ability to control the majority of the votes of the trustees, to appoint the majority of the trustees or to appoint or change the majority of the beneficiaries of the trust; or

f) has the ability to materially influence the policy of the company in a manner comparable to a person who, in ordinary commercial practice, can exercise an element of control referred to in paragraphs (a) to (e).
Further, the provisions relating to winding up and dissolution of a company have now been excised from the Companies Act and will be dealt with in a separate law called the Corporate Insolvency Act which incorporates provisions on disclosure of beneficial ownership and uses the same definitions used in the Companies Bill relating to beneficial ownership.

However, the Competition and Consumer Protection Act, No. 24 of 2010 provides guidance as to a person who controls an enterprise (which includes companies) for purposes of section 24 of the Act dealing with mergers as follows:
1) For the purposes of this Part, a merger occurs where an enterprise, directly or indirectly, acquires or establishes, direct or indirect, control over the whole or part of the business of another enterprise, or when two or more enterprises mutually agree to adopt arrangements for common ownership or control over the whole or part of their respective businesses.

2) A merger contemplated in subsection (1) may be achieved in the following circumstances:

a) where an enterprise purchases shares or leases assets in, or acquires an interest in, any shares or assets belonging to another enterprise;

b) where an enterprise amalgamates or combines with another enterprises; or

c) where a joint venture

3) For purposes of subsection (1), a person controls an enterprise if that person –
a) beneficially owns more than one half of the issued share capital of the enterprise;

b) is entitled to vote a majority of the votes that may be cast at a general meeting of the enterprise, or has the ability to control the voting of a majority of those votes, either directly or through a controlled entity of that enterprise;

c) is able to appoint or to veto the appointment of a majority of the directors of the enterprise;

d) is a holding company and the enterprise is a subsidiary of that company;

e) in the case of an enterprise which is a trust, has the ability to control the majority of the votes of the trustees, to appoint the majority of the trustees or to appoint or change the majority of the beneficiaries of the trust; 

f) has the ability to materially influence the policy of the enterprise in a manner comparable to a person who, in ordinary commercial practice, can exercise the element of control referred to in paragraphs (a) to (e); or

g) has the ability to veto strategic decisions of the enterprise such as the appointment of directors, and other strategic decisions which may affect the operations of the enterprise.

These provisions enable the Commission to determine who the beneficial owners of a company are.

Financial Intelligence Centre Act
The Financial Intelligence Centre Act establishes the Centre and provides for its functions. It also provides for the duties of supervisory authorities and reporting entries, which are defined as follows:


“reporting entity” means institution regulated by a supervisory authority and required to make a suspicious transaction report under this Act;

“supervisory authority” means –


(listing only relevant ones and abbreviated provisions).

· the Governor of the Bank of Zambia;

· the Commissioner of Securities;

· the Registrar of the Patents and Companies Registration Agency;

· the Commissioner of Lands;

· the Zambia Development Agency;

· the Law Association of Zambia; and

· the Zambia Institute of Chartered Accountants.

Section 2 further defines – 

“substantial shareholders” as a person who is the beneficial owner of, or is in a position to exert control over, not less than fifteen percent of the shares of a body corporate.

Section 169 of the Act provides for customer identification requirements for purposes of opening accounts.

Section 16 (6) of the Act places an obligation on a reporting entity to establish the identity of the beneficial owners of any person for whom a transaction or account is arranged, opened or undertaken, a signatory to a transaction or account, or any person who is authorised to conduct a transaction or control an account. That provision reads as follows:

“A reporting entity shall, as part of its obligations under subsections (1) and (5), identify the beneficial owner and shall take such reasonable measures as are necessary to verify the identity of the beneficial owner...”
The provisions are nevertheless diluted by a proviso to the section that provides that the Minister may prescribe the circumstances such as ownership of publicly held corporations, in which such identification and verification is not necessary. 
Section 22 of the FICA, albeit in a limited manner, requires reporting entities to disclose beneficial ownership information. The section requires a reporting entity to maintain books and records which, according to subsection (2) “shall include, as a minimum, account files, business correspondence and copies of documents evidencing the identities of customers and beneficial owners…” Section 22(1) specifically compels reporting entities to make such records available, on a timely basis, to the Centre. 
Clearly, the disclosure of beneficial ownership information provided for in section 22 of the FICA is for purposes of the Centre, and not for the public. Beyond the Centre, what the Act provides for in section 5(2)(e) is transmission, by the Centre, of reports to law enforcement agencies or foreign designated authorities for further investigations. 
It must be noted that the FICA is a piece of legislation targeted at “reporting entities” transmitting information on suspicious, financial transactions generally and is not specially designed for the extractive industry, which is the focus of this Report. 
In a nutshell, the FICA does not provide for a register from which the public may access beneficial ownership information relating to corporate entities, much less those carrying on business in Zambia’s extractive industry, except  that it confers in section 25 special monitoring functions with regard to certain transactions as follows:
A reporting entity shall exercise ongoing due diligence with respect to any business relationship with a customer which shall include –

a) maintaining current information and records relating to the customer or beneficial owner; and

b) ensuring the obligations pursuant to sections nineteen and twenty relating to high risk customers and correspondent banking relationships are fulfilled.

1.2 Disclosure of beneficial ownership information by listed companies
Securities Act

The Securities Act, No. 41 of 2016 regulates the capital markets so as to foster fair and efficient trading.  It also provides inter alia for mergers and takeovers of listed companies and companies whose securities are registered with the Commission.

“Section 2 of the Act defines “beneficial owner” “nominee” “control” as follows:


“beneficial owner” means the ultimate owner of securities held in a securities account, excluding a nominee;

“nominee” means a person authorised by a beneficial owner of securities to hold the securities in custody for that beneficial owner;

“control” means the control of a company by a person who –
a) beneficially owns more than one half of the issued share capital of the company;

b) is entitled to vote a majority of the votes that may be cast at a general meeting of the company, or has the ability to control the voting of a majority of those votes, either directly or through a controlled entity of that person;

c) is able to appoint or to veto the appointment of a majority of the directors of the company;

d) is a holding company and the company is a subsidiary of that company as provided for in the Companies Act;

e) in the case of a company that is a trust, has the ability to control the majority of the votes of the trustees, to appoint the majority of the trustees or to appoint or change the majority of the beneficiaries of the trust; or 

f) has the ability to materially influence the policy of the company in a manner comparable to a person who, in ordinary commercial practice, can exercise an element of control referred to in paragraphs (a) to (e).
PLCs were generally exempted, prior to 2016, from beneficial ownership disclosure requirements. ZEITI was opposed to the idea of PLCs operating in Zambia’s extractive industry being accorded such exemption.

In its 2015 briefing, the Natural Resource Governance Institute (NRGI) observed that “in light of the difficulty of identifying individual shareholders for [public] companies and the fact that publicly listed companies are generally already subject to significant disclosure requirements, most beneficial ownership disclosure regimes (including the EITI Standard) specifically exclude publicly listed companies and their wholly-owned subsidiaries from the requirement.”
 
However, the briefing goes on to advise that “some subsidiaries of publicly listed companies may not be clearly identifiable as such; countries may therefore wish to require that any company claiming such an exemption disclose the chain of ownership leading to the publicly listed parent.”

However, the Securities Act in section 3 provides that, “notwithstanding any other provision to the contrary, this Act shall equally apply to public offerings of securities in a listed company owned by the Government”. This effectively nullifies the provision in section 16 (6) of the FICA Act.
The Securities Act has a number of provisions relating to disclosure of the beneficial owner as follows:

· Section 82 (3) provides that every account, in a clearing settlement agency, shall be in the name of the beneficiary owner of the securities that have been deposited in the securities account or in the name of a nominee .....
· Section 97 (2) provides that a nominee shall hold securities for only one beneficial owner or for joint beneficial owners in respect of each securities account ...
· Section 97 (3) provides that a nominee shall, in such manner and within such period as may be specified in the rules of a clearing and settlement agency, furnish to the clearing and settlement agency the name and other particulars of the beneficial owner and the balances of securities, in a named securities account, held in the same of the nominee.
· Section 98 deals with exercising control over a participant’s account if the person is a beneficial owner, etc;

· Section 100 deals with the issuer using a settlement agency as the registered owner of securities when authorised by the beneficial owner, etc;

Therefore, a mining company that is listed on the Stock Exchange must comply with the Securities Act in terms of disclosures of beneficial owners. 
Further, paragraph 6.83 of the Lusaka Stock Exchange (LuSE) Listing Requirements, requires companies whose securities have been admitted to disclose in their financial statements and in the annual reports, the interest of a shareholder who is beneficially interested in 5 percent or more of any class of the listed company’s capital, together with the amount of each such shareholder’s interest. 
Similarly, paragraph 66 of the Securities (Takeovers and Mergers) Rules,
 requires a person who acquires at least 20 percent, but less than 35 percent, of shares in a company to disclose to the company that acquisition and the person’s total shareholding. 
The Takeover Rules are intended to capture information relating to beneficial ownership but in practice, the disclosure required by both the LuSE Listing Requirements and the Takeover Rules is made only at the level of the registry of members, and does not capture the identities of beneficial owners.
1.3 Disclosure of beneficial ownership by mining companies
Mines and Minerals Development Act

The Mines and Minerals Development Act, No. 11 of 2015 provides for exploration, mining and processing of minerals. The Act defines mining as follows:
“mining” is defined as the extraction of material, whether solid, liquid or gaseous, from land or from beneath the surface of the earth in order to win minerals, or any operation directly or indirectly necessary or incidental to the extraction of the material.
Section 4 sets out general principles relating to mining and mineral development, some of which provide as follows:

(b) mineral resources shall be explored and developed in a manner that promotes and contributes to socio-economic development and in accordance with international conventions to which Zambia is a party.

(e) citizens shall have equitable access to mineral resources and benefit from mineral resources development; and

(f) development of local communities in areas surrounding the mining area shall be based on prioritization of community needs, health and safety.

These principles cannot be fully honoured if the Act does not provide for disclosure of beneficiary owners so as to ensure transparency and accountability in receipts from mining activities and stem corruption, fraud or other illegal activities that will deny citizens the much needed social services and amenities that can be obtained from taxes.
Section 67 of the Act relates to transfers of control in relation to a company.
Section 67 (1) precludes a holder of a mining right or mineral processing licence, after the grant of the right or licence to register, without the Minister’s written approval –

a) to transfer a share in the company to “any person” or that person’s nominee if doing so would result in giving that person control of the company;
b) enter into an agreement with any person, if the effect of doing so would be to give that person control of the company.
According to section 67(4)(a), a person is deemed to have control of a company” if the person or that person’s nominee holds, or the person and that person’s nominee together hold, fifty percent or more of the equity shares of the company or is entitled to appoint, or to prevent the appointment of, half or more than half of the number of Directors of the company. Section 2 of the Act states that “person” includes a partnership and a co-operative. 
That a person, in the context of the Act, need not be a natural person renders the Act out of tune with the average definition of ‘beneficial owner’, according to which a beneficial owner not only exercises control over a company but must, foremost, be a natural person. A disclosure for purposes of obtaining the approval referred to in section 67(4)(a) of the Act does not come close to disclosure of information necessary for the identification of the beneficial owners of companies operating in Zambia’s mining sector. 
The lack of a provision in the Act requiring disclosure of the identity of the natural person who ultimately controls or owns a mine in Zambia, is a source of concern, especially among civil society. In a statement released on January 14, 2016, CSOs working on issues of the extractive industry, called on the Zambian Government to continue supporting the efforts by ZEC in developing the Zambia EITI legislation, which they were confident would include a section on beneficial ownership disclosure. Table 4 mirrors the expectations of the CSOs.  
Following a mining indaba in June 2016, civil society again challenged the Government to “enact legislation that compels the disclosure of beneficial ownership information in the extractive sector and that provides for government to government exchange of tax information that is publicly accessible... This would ensure that the core owner(s) who control accounts of companies, trust and foundation of companies exploiting our resources are publicly known.”

Table 4 – Publish What You Pay Zambia Press Release – 14th January 2016

Income Tax Act
The Income Tax Act, Cap 323 (ITA) in section 14(1)(a) provides that only income with a source in Zambia, or deemed to have a source in Zambia, can be taxed. 
Section 97A (2) of the ITA requires that transactions between a taxpayer and “an associated person” follow arm’s length conditions (conditions between transacting parties that are independent of each other) Section 97(C)(4)  provides that for purposes of section 97A, a person is associated with another if –
“(a)
the person participates directly or indirectly in the management, control or capital of the other; or 

(b)
the persons participate directly or indirectly in the management, control or capital of both of them.” 

The anonymity of beneficial owners of companies in Zambia has deprived the country of huge sums in tax revenue through transfer pricing, a mechanism for pricing transactions between legal entities ultimately controlled by the same person(s). Extractive companies owned by anonymous individuals have tended to abuse that mechanism and such anonymity by inflating their costs and under-declare profits in Zambia, opting to shift the true profits to lower-tax jurisdictions in order to pay the lowest possible tax at the expense of Zambians. 
Table 5 exemplifies transfer mispricing activities by mines in Zambia.
Table 5 – Example of transactions involving transfer mispricing in Zambia

Transfer mispricing in Zambia is exacerbated by the lack of transfer pricing guidelines. Section 97(C)(6) of the ITA empowers the Minister of Finance to make regulations prescribing transfer pricing methods for determining arm’s length conditions, and documentation rules specifying the type of information and documents that taxpayers must maintain.
 
The regulations were drafted in 2013 but are still awaiting approval by the Ministry of Justice. 

So far, public disclosure of beneficial ownership information by companies has been on voluntary basis, and ZRA has had to rely on section 97A of the ITA as the legal basis to adjust non-arm’s length transactions in the extractive industry. However, once the regulations are in place and companies in the extractive industry are legally obliged to disclose the identities of their beneficial owners, tackling transfer mispricing will inevitably be a lot easier.  

1.4 Disclosure of PEPs
Politically Exposed Persons (PEPs), the world over, are a major corruption risk in the awarding of natural resource concessions because of the possibility that they will abuse their position and influence to carry out corrupt acts. Left unchecked, PEPs can illicitly profit from the extraction of a country’s natural resources, hence the 2016 EITI Standard’s requirement that apart from disclosing the particulars of their beneficial owners, extractive companies should identify any PEPs with whom they may have connections.
 
The FATF definition of ‘PEP’ remains the key point of reference internationally.
Table 6 - FATF definition of ‘PEP’


It is important to note that prior to the enactment of the FICA, PEPs in Zambia could easily award natural resource concessions to themselves, family members or close associates for private gain despite the Parliamentary and Ministerial Code of Conduct Act, Public Procurement Act, 2008, Money Laundering Act, Forfeiture of Proceeds of Crime Act, 2010 and Anti Corruption Commission Act, 2010, Public Service Regulation and various Codes of Conduct for public affairs. Even five years after the enactment of the FICA, PEPs have continued to set up companies, many of which are given government contracts in suspicious circumstances. According to the Financial Intelligence Centre’s 2015 ‘Trends Report’, the vast majority of corruption and money laundering cases involve companies that conceal the identities of the individuals perpetrating such corruption.  

The Report states as follows:

“PEPs working with private companies have benefited from a number of government contracts. In other instances, it was noted that PEPs have engaged fronters in order to hide actual beneficial ownership of entities. We noted that PEPs even hide their interests by registering under relatives and friends. This kind of fronting mostly manifested itself via PEPs receiving multiple cash deposits in their accounts.

Apart from confirming that opaque ownership structures enabled companies created by PEPs to evade tax payments or hide improper relationships with government officials, the Financial Intelligence Centre, more importantly, made the following observation:

“Our view is that publishing information about companies’ ‘beneficial owners’ - that is, the individuals that ultimately control or profit from a company - can help to deter such practices and enable detection… In all cases reviewed, the companies where PEPs had interest were non-compliant for tax purposes.”
 

Following the Financial Intelligence Centre’s report, Parliament amended the FICA to review the Act’s definition of ‘beneficial ownership’ and to include provisions relating to PEPs and their dealings with legal entities. Section 2 of the FICA, as amended by Act No. 4 of 2016, defines ‘politically-exposed person’ as –
(a) an individual who holds, or has held, public office, and includes - 
(i) a Head of State or Government; 

(ii) a Minister; 

(iii) a Deputy Minister; 

(iv) a politician; 

(v) a political party official; 

(vi) a judicial official or other senior official of a quasi-judicial body; 

(vii) a military official; or 

(viii) a member of an administrative, management or supervisory body of a State owned enterprise; 

(b) an individual who is, or has been, entrusted with a public function by a State, public body or a local or international organisation; 

(c) an immediate family member of a person referred to in paragraph (a); or 

(d) a close associate of a person referred to in paragraph (a).

Although the FICA definition of ‘politically-exposed person’ is traceable to the FATF definition, the latter has been described as “lacking refinement in some areas, and is very much open to interpretation in others”, especially considering the complex nuances that arise from state-specific legislation and the ever-changing face of financial crime.
 
It must be noted that unlike the FATF definition of ‘politically-exposed person’, which subjectively focuses on “senior politicians, senior government, judicial or military officials, senior executives of state owned corporations, important political party officials”, the FICA definition, particularly in section 2(a), has been varied in such a way that it is not encumbered by such qualifiers. The effect of this variation is that the FICA definition brings within its ambit “junior” and “unimportant” officials who nevertheless wield influence. For the same reason, the FICA definition is by far less susceptible to unintended interpretations. 
However, paragraph (c) of section 2 still appears to detrimentally narrow the scope of the definition of ‘politically-exposed person’ by the inclusion of the word “immediate” in “immediate family member”. Again in an arguably straight-jacketed manner, the Act defines “immediate family member” as a spouse; sibling; parent; child; and, where applicable, the spouse of a child.   
With the world becoming increasingly alert to issues of fraud by PEPs, it is highly unlikely today that a cunning PEP, with something to hide in relation to an extractive company, will front his or her spouse, child, sibling or parent as the beneficial owner of the company. Besides, government officials bent on robbing their country of its wealth will, naturally, rarely put such close family members directly at risk.
Table 7 – Improbability of PEP fronting immediate family member   

According to World-Check, the real risky PEPs are the middlemen “who stand in the shadows, broker the deals, know all the secrets, and are almost always the ones involved in account openings. The clever ones will bring a few respectable lawyers and/or diplomats along to put on a good show and create an air of legitimacy. These people are the PEPs you really need to look out for.”

It is also of note that the FICA definition of ‘PEP’ includes one who “has held” (but may no longer hold) public office. This is consistent with the approach that a PEP is permanently a PEP. The rationale of this proposition is that former PEPs can benefit from their former positions for years after leaving office. It has been observed that corruption or the benefits of a corrupt past will become more apparent with time, which is why there should be no “expiry date” to being a PEP and no limit on the scrutiny of the finances of a former PEP.
 

It is a legal requirement in Zambia for PEPs to disclose their interest, income and assets in instances specified by different pieces of legislation. Whether that disclosure constitutes public disclosure of beneficial ownership, particularly in relation to the extractive industry, is the subject of the following discussion.
Article 100(1)(h) of the Constitution Cap 1 of the Laws of Zambia provides that a person qualifies to be nominated as a candidate for election as President if, among other conditions, that person declares that person’s assets and liabilities, as prescribed.
The Zambian experience has shown that the Republican Presidency is not invulnerable to corruption (or at least the perception of it). The insertion, in Zambia’s supreme law, of a provision for presidential aspirants to declare their assets and liabilities prior to nomination demonstrates the importance of keeping an eye on the involvement of PEPs in the exploitation of the resources of the country.

The declaration of assets envisaged by Article 100(1)(h) is not exclusive of extractive assets that a PEP may own or control. The provision requires disclosure, even of one’s beneficial interest in an extractive company. However, without appropriate laws such as access to information legislation, which allows citizens to access and scrutinize such declarations, the accuracy of the information declared remains in doubt.
In the absence of a legal framework for the verification of asset declarations provided for in the Constitution, the entire process is rendered an academic exercise that does not serve its anti-corruption purpose.

Article 70(1)(e) of the Constitution states that a person is eligible to be elected as a Member of Parliament if, among other conditions, the person declares the person’s assets and liabilities, as prescribed. 
Parliamentary and Ministerial Code of Conduct Act

Section 5 of the Parliamentary and Ministerial Code of Conduct Act, 1994 requires a Member of Parliament who “has a direct pecuniary interest” in a matter to declare such interest to the National Assembly, and unless the member discloses the nature of that interest to the House or committee, the member cannot speak in the Assembly or in the committee on the matter. 
While the term “pecuniary interest” would be expansive enough to include a member’s beneficial interest, “direct pecuniary interest” may not be. This is because one need not exercise direct control or ownership of an entity to be its beneficial owner but rather may do so through a chain of other persons. Therefore, interpreted strictly, section 5 of the Act exempts a member who may be a beneficial owner of an extractive company under discussion merely because the member does not directly own or control the company. To that extent, this provision leaves much to be desired.
In addition, it should be noted that the disclosure referred to in section 5 is made to the National Assembly or a committee, and not through a public registry to which the general public has access. 
A member who has an interest in a contract that is made, or is proposed to be made, by the Government, is required, by section 6 of the Act, to make a declaration of the member’s interest in relation to the contract, specifying the nature and extent of the interest. This declaration is made to the Chief Justice in writing.
Notwithstanding that the phrase “a member who has an interest” encompasses beneficial interest, the disclosure required by section 6 does not amount to public disclosure as it is not made through a public registry but to the Chief Justice.

Section 10 of the Act, which applies to a ministerial office, the office of Speaker and Deputy Speaker states that within thirty days after a person’s appointment and within thirty days after each anniversary of the person’s appointment to the office concerned, the person shall submit to the Chief Justice an annual declaration of assets, liabilities and income in accordance with the section.
Similar declarations are required by Articles 82 and 240 of the Constitution in respect of a person to be elected to the office of Speaker of the National Assembly, or to be appointed as a member of a commission respectively.
PEPs are also within the ambits of Article 263 of the Constitution, which provides that a person holding a public office shall, before assuming office or leaving office, make a declaration of their assets and liabilities, as prescribed.
The foregoing provisions are useful because they help anticipate potential conflicts of interest before misconduct occurs. They also provide valuable information that may help uncover misconduct and illicit enrichment after it takes place. In addition, asset declaration by PEPs generates baseline information against which subsequent disclosure can be compared to assess wealth which is not attributable to one’s earned income, and provides warning signals of illicit gain from sources such as bribery, fraud and corruption.
However, the disclosure provided for in the provisions highlighted is mostly made to government authorities and not to the general public, and without an appropriate legal framework in place, such information remains largely beyond the reach of the public.

On 22nd November, 2002, after thirteen years of the struggle for the enactment of the Freedom of Information Bill, (FOI), the Minister of Information at the time, presented the FOI Bill N.A B. No. 22 of 2002, to Parliament for its first reading. However, on 18th December, 2002, the FOI Bill was withdrawn from Parliament without much explanation. The then Minister of Information said the FOI Bill would be brought back to Parliament the following month, January 2003, promising that by 2004 it would become law, but it was never to be.
According to the Report of the Committee on Information and Broadcasting Services for the Fifth Session of the Eleventh National Assembly, appointed on 24th September, 2015, successive governments had displayed a lack of understanding of the essence and mandate of governance in a democratic system. It was noted that every attempt to have the Bill presented to Parliament had received unfavourable action.
The Committee noted that citizens were losing out because of the Government’s culture of secrecy and advised Government to consider enacting the Access to Information (ATI) Bill if it desired to curb wastage of resources and see sustainable development take root in Zambia. 
The ATI legislation adds value to democracy and sustainable development but more importantly, the legislation provides a framework or process through which the public can access information pertaining to PEPs, including their dealings with the extractive industry. One of the major principles on which such legislation operates is that of maximum disclosure, which holds that all information held by public bodies should presumptively be accessible to the public, and that this presumption may be overcome only in very limited circumstances.
2.0 ASSESSMENT OF INSTITUTIONAL CAPACITY AND PRACTICES FOR BENEFICIAL OWNERSHIP DATA COLLECTION
2.1 Who and what is involved?
The review of the legal framework discussed in Part 3 brings to the fore a cocktail of institutions and government agencies which are relevant in the execution of issues dealing with or are relevant to disclosure of beneficial ownership. PACRA, ZRA, MMMD and ZEITI are some of the institutions and agencies whose capacity for collection, management or sharing of beneficial ownership information is to be dealt with.
To effectively rein in the misuse of corporate entities for illicit gain, it is critical that the above institutions and agencies have the necessary organisational structures, human and ﬁnancial resources, and technical competences not only to collect but also manage and share, among themselves, information on beneficial ownership and control of extractive companies. 
Mechanisms for sharing information also facilitate the efficient use of resources by preventing duplication of efforts to obtain information on beneficial ownership and control of extractive companies.  

Further, since anonymity can be enhanced through the use of corporate entities incorporated in foreign jurisdictions, it is also critical that certain institutions in Zambia have the ability to share information on beneficial ownership and control of extractive companies with authorities in other jurisdictions.
2.2 Collection of beneficial ownership information
The OECD Steering Group on Corporate Governance in 2002 developed the following template comprising three options to assist countries in setting up systems for collection of beneficial ownership information:

1.
up-front disclosure to the authorities;
2.
an obligation by corporate service providers to maintain beneficial ownership and control information; and
3.
primary reliance on an investigative system. 
In assessing the capacity of relevant institutions to collect beneficial ownership data in relation to extractive companies operating in Zambia, it is imperative that these three options are taken into account. Briefly, this entails the following:

Up-front disclosure to the authorities

An up-front disclosure system requires the disclosure of information on the beneficial ownership and control of corporate entities to relevant authorities (such as PACRA) at the establishment or incorporation stage and imposes an obligation to update such information on a timely basis when changes occur.
 
This option is appropriate in jurisdictions whose investigative systems are weak and in which a high percentage of corporate entities are shell companies or are established for the sole purpose of holding assets rather than to operate businesses requiring physical premises.

PACRA and Ministry of Mines and Minerals Development would be best-suited to collect beneficial ownership information at the incorporation and licensing stages respectively. However, the lack of a beneficial ownership register at PACRA renders the Agency absolutely unable to perform the data collection function at the time an extractive company is being incorporated. 
That inability, of course, is not attributed directly to the Agency since the challenge arises from the fact that neither the PACRA Act nor the Companies Act assigns such a responsibility to the Agency or the Registrar, and does not create the institutional framework necessary for such a role.
Similarly, the Ministry of Mines and Minerals Development lacks the ability to collect such information because the Mines and Minerals Development Act does not impose such a function on the Ministry, nor does it create the necessary structures for the Ministry to perform that role.
Further, there are inherent weaknesses within the Ministry, for example, despite concerns from industry experts about gaps in the workforce and system, the Ministry has failed to develop the human resources, logistical capacity to monitor private companies, or the equipment or skills to execute its mandate of gathering information.
 ZRA, for example, seldom collaborates with the Ministry on taxation of the mines as the latter lacks data collection capacity and appears to be failing to match the political strength of the ministry responsible for finance. 

An obligation by corporate service providers to maintain beneficial ownership and control information
This option requires intermediaries (corporate service providers) such as lawyers and banks, who are involved in the establishment and management of corporate entities, to obtain, verify, and retain records on the beneficial ownership and control of the corporate entities that they establish, or for which they provide fiduciary services.
The authorities in jurisdictions which adopt for this option should have adequate oversight, compulsory powers and institutional capacity to effectively monitor compliance by corporate service providers with their obligation to obtain beneficial ownership and control information.
 
Other than the inadequacies highlighted in respect of the PACRA Act and the Companies Act, the laws regulating corporate service providers such as lawyers and banks present more bottlenecks as regards the use of this option to collect beneficial ownership information.
Rules 32(4) (e) and 35(2) of the Legal Practitioners Rules, 2002 impose a duty of confidentiality owed to a client by the lawyer. In fact, according to Rule 35(2), that duty survives the lawyer-client relationship.
In order to extract from legal practitioners information about their clients who are legal persons operating in the extractive industry, it is inevitable to harmonise beneficial ownership disclosure requirements, on one hand, and the statutory duty of confidentiality that rests on legal practitioners, on the other.

As regards banks, the case is not different, under the regulatory framework which includes the Credit Reference Services (Licensing) Guidelines (the Guidelines), the Banking and Financial Services Act, (BFSA) Credit Data (Privacy Code) of 2006 (the Code) and the Credit Reference Bureau (CRB).
In paragraph 2 of its Guidance Note No. 1 of 2014 on Utilisation of the Credit Reporting System, Bank of Zambia explained the following:

“Credit providers are, therefore reminded that the credit reporting system is not a blacklisting system and that negative credit reports are not meant to lock out those listed but to ensure full disclosure to potential lenders by minimizing information asymmetry on borrowers. 
The credit reporting system is not meant to weaken a service provider’s duty of confidentiality as provided in section 50 of the BFSA, which states:

“(1) A financial service provider and every director, chief executive officer, chief financial officer, manager and employee thereof shall maintain the confidentiality of all confidential information obtained in the course of service… and shall not divulge the same, except - (a) in accordance with the express consent of the customer, or the order of a court”.

The Code, the Guidelines and section 50 of the BFSA recently found expression in the case of Savenda Management Services Limited v Stanbic Bank Zambia Limited.
 In that case, Savenda (the customer) was claiming K192.5 million in damages from Stanbic for loss of business resulting from being wrongly and negligently listed on CRB by the bank. The High Court found the bank “culpably careless” for reporting the customer to CRB without proper investigation or obtaining the customer’s consent to disclose its information to CRB, which the Court said was a breach of the bank’s duty of confidentiality. 
The foregoing demonstrates that without careful synchronisation of the requirement for disclosure of beneficial ownership information by corporate service providers and the duty of confidentiality owed by them to corporate clients operating in Zambia’s extractive industry, full, honest and useful disclosure may be hard to achieve.      
Primary reliance on an investigative system
Under the investigative system, the authorities seek to obtain beneficial ownership and control information when illicit activity is suspected, when such information is required by authorities to fulfil their regulatory or supervisory functions, or when such information is requested by other authorities locally and internationally for regulatory, supervisory or law enforcement purposes.

According to the OECD Steering Group, a jurisdiction that relies on an investigative system should have at its disposal appropriate tools, skills and resources to enable it to obtain and share, in a timely manner, the necessary information on beneficial ownership and control.

Zambia’s legal regime has not created nor does it favour a robust framework for collection or sharing of beneficial ownership data, thereby creating severe capacity constraints in virtually all the relevant public agencies and institutions, and these constraints affect the government’s ability to properly gather, process and avail such information to the public.
There are, however, institutions such as ZRA, whose efforts to build capacity for collection of the correct taxes and taxpayer information from the extractive industry are noticeable and being acclaimed and rewarded by the international community. For example, ZRA recently received more than US$10 million to increase its effectiveness in revenue administration and enable the Authority to collect appropriate taxes from mining companies. The US$10 million is part of the World Bank-administered US$30 million Multi-donor Trust Fund financed by the United Kingdom, Germany, and Finland towards government efforts to upgrade public finance management in Zambia.  

ZRA itself admits that although Zambia is internationally recognised as a major producer of copper, the taxes which the Authority collects from the sector currently do not match the significance of the industry.
 
According to the World Bank, the common but erroneous perception that much revenue is being collected from mining companies in Zambia is attributable to the absence of a good data management and information system,
 and part of this crucial information relates to beneficial ownership of extractive companies.
Given the centrality of identifying the true owners of companies and legal arrangements to tackling tax evasion, and bearing in mind that the anonymity of beneficial owners of companies operating in the extractive industry has been the fuel propelling transfer mispricing, ZRA in 2012 identified and trained four officers from its Large Taxpayer Office (LTO) to undertake transfer pricing audits identified within the mining and non-mining audit units. These specialists operate within the general audit teams. In this way, the Authority has developed sector-specific transfer pricing expertise and, by the same mechanism, has overcome potential internal coordination challenges.

All staff in the LTO have received basic training in transfer pricing through workshops, OECD trainings, online courses, and officials have been sent on numerous attachments to foreign jurisdictions. The transfer pricing specialists’ confidence has grown to a level where “[they] can handle any audit.”
 

Further, a transfer pricing unit comprising four officers was created in 2016 to focus on transfer pricing, but due to the lack of specific guidelines, taxpayer compliance has been difficult to enforce.
 In the same year, ZRA completed the piloting of the Mineral Production Reporting Monitoring System (MPRM) with major mines on the Copperbelt and North-Western Provinces. This tool will enable mines to do online submission of mandatory monthly mineral production reports to the Ministry of Mines and other Government Agencies.
According to ZRA Commissioner General, the MPRM, once launched and fully operational, will replace the current manual process where mining companies have to travel to Lusaka to submit their monthly returns.
 

This initiative is worth exploring to ascertain to what extent it can be exploited for purposes of collecting information on beneficial ownership of companies operating in the extractive industry in Zambia. 
Lastly, with respect to ZEITI, not much can be said at this stage about its capacity (or the lack of it) to gather, manage and share beneficial ownership information relating to extractive companies in Zambia. This is because any perceived ineffectiveness on the part of ZEITI, as an accountability tool, is currently attributable to its lacks of a legal framework from which it can enforce its mandate. 
However, ZEITI has so far been useful for the purpose of increasing available information and analysis, but with less success in achieving compliance by companies. Enacting the ZEITI Bill into law will give impetus to ensuring that companies are obliged to disclose beneficial ownership information.
3.0 FINDING, RECOMMENDATIONS AND CONCLUSION
The Consultant found as follows:

3.1 Desk Review
· There is generally no legal requirement for companies in Zambia to disclose their beneficial owners to a public registry, nor does such a registry in fact exist.

· Some of the statutes reviewed do have beneficial ownership provisions but they are either of no particular application to the extractive sector or such provisions do not go to the extent of requiring such information to be accessible to the public, except the Securities Act, the Competition and Consumer Protection Act and the Financial Intelligence Centre Act (FICA). 

· The Companies Act Cap 388 does not provide for beneficial ownership disclosure to the registration authority, nor does it provide for a public registry containing information on the identities of beneficial owners of a company operating in Zambia. If anything, the Act enables the concealment of beneficial owners by providing in an open-ended manner that a company may be incorporated by two or more persons, including other corporate entities.

· One of the few Acts that come close to creating a requirement for disclosure of beneficial ownership information is the Financial Intelligence Centre Act No. 46 of 2010. The Act places an obligation on the part of financial institutions to establish the identity of the beneficial owners of any person for whom a transaction or account is arranged, opened or undertaken, a signatory to a transaction or account, or any person who is authorised to conduct a transaction or control an account. It also compels reporting entities to maintain records containing beneficial ownership information and make such records available to the Centre, and not to the public.

· There is a requirement by the LuSE Listing Requirements for companies whose securities have been admitted to disclose in their financial statements and in the annual reports the interest of a shareholder who is beneficially interested in 5 percent or more of any class of the listed company’s capital, together with the amount of each such shareholder’s interest.

· For a person who acquires at least 20 percent, but less than 35 percent, of shares in a company, the Securities (Takeovers and Mergers) Rules require that a similar disclosure be made but these are made only at the level of the registry of members, and do not capture the identities of beneficial owners.
· The Mines and Mineral Development Act No. 11 of 2015 does not mention “beneficial ownership” except for precluding a holder of a mining right or mineral processing licence, from transferring a share in the company to, or entering into an agreement with, any person or that person’s nominee if doing so would result in giving that person control of the company. Considering that this is the legislation which governs the mining sector, this situation should be of concern.

· The definition of PEP provided in the FICA is quite comprehensive and, in fact appears to have, a broader reach than the international version provided by the FATF. However, it still overlooks a number of other persons whom tend to be use as fronts by PEPs in concealing the latter’s beneficial interests in transactions and corporate entities.

· Some pieces of legislation, including the Constitution, require PEPs to disclose information relating to assets in which they hold beneficial interest but such disclosure is invariably to a public authority or body but not a registry accessible to the public. In addition, these laws are not supported by any access to information legislation which compels the public bodies or authorities, on the basis of the principle of maximum disclosure, to avail to the public what ought to be public information. Without this kind of legislation in place, such information remains largely beyond the reach of the public.
· In general the various laws which seemingly provide for issues of beneficial ownership and control are tailored to that particular subject area covered by the legislation and the definitions of “beneficial owner” and “control” are not consistent throughout the Statute Book.
3.2 Field Review

The Consultant found as follows:

· Out of the eleven stakeholders spoken to, six reasonably understood the concept of beneficial ownership, while the rest were either not sure or had absolutely no idea what the term means.

· About half the number of stakeholders spoken to understood the meaning of a legal person. 

· Only four of the stakeholders spoken to understood the meaning of a politically exposed person. Two of those referred to legislation in Zambia which actually defines the term. The rest of the stakeholders had not a slight idea what the term meant.

· Apart from two stakeholders, who expressed total ignorance, the rest were familiar with the forms and basic features of typical legal persons in Zambia.

· On whether companies in Zambia should be required by law to disclose beneficial ownership information to a registry accessible to the public, the majority of the stakeholders responded in the affirmative. The reasons given mainly were the need for transparency and accountability in the exploitation of the country’s mineral wealth. One of the respondents was reluctant to give a position, while another made it clear that such disclosure was completely unnecessary and should be opposed.

· More than fifty percent of the stakeholders spoken to expressed the view that a beneficial ownership declaration form should be signed by the directors of a company, who would best know the beneficial owners of the company.

· Seventy-two percent of the respondents felt that it was necessary for the law to require disclosure to the public of not only the name, but in fact a whole array of the personal particulars of beneficial owners of a company, including date of birth, nationality, residential address, other companies in which one has a beneficial interest and so on. Two respondents expressed reservations with disclosure of information relating to residential address and contact numbers, citing security concerns. Instead, they advised that such details should be withheld from the public by the registry.

· Stakeholders generally expressed dissatisfaction with the lack of provision, especially in the Companies Act and the Mines and Minerals Development Act, for beneficial ownership disclosure and the fact that the former even lacks an express prohibition of the incorporation of shell companies in Zambia.

· There was also a common view that the non-enactment of the ZEITI Bill created a major weakness in beneficial ownership disclosure in Zambia.

· There is unanimity to the effect that Zambia’s institutional capacity to collect, manage and share beneficial ownership information relating to extractive companies is either very weak or lacking altogether. The areas highlighted as key in building the necessary capacity were ICT connectivity, specialised training and skills to match the expertise of extractive companies that appear to take advantage of these weaknesses to the detriment of the country.

· Three of the stakeholders were of the view that the obligation to verify beneficial ownership information that is submitted to the registry should be placed on the person submitting the information, while two said the receiving authority should take that responsibility. The majority of them took the position that the responsibility to verify the information should primarily rest on the one providing the information while the mandate of the receiving authority should be to simply vet it.

· The idea of making beneficial ownership disclosure a precondition for incorporation and registration of companies in Zambia was supported by eight of the eleven respondents. Two respondents expressed misgivings, while one was categorically averse to the idea.

· Seven out of the eleven stakeholders supported enforcement of a requirement for beneficial ownership disclosure to be handled by the Agency mandated to receive the information whilst four of them said that existing law enforcement agencies should be left to handle such matters.

· There is general agreement on the inevitability of sanctions. Almost all the stakeholders were of the view that fines in existing legislation have not been or are not deterrent enough. Two of the respondents were of the view that custodial sentences should not even be an option.

· Most stakeholders agreed that the vices that beneficial ownership disclosure is intended to address are of an international or cross-border nature, which means that many countries would be willing to corporate in tackling these problems. Any hurdles that may exist, whether legal or administrative, are therefore not insurmountable.

· Most stakeholders agreed that the revenue Authority need not collect beneficial ownership information when it can easily rely on information already collected by another Government agency, especially where such information is electronically available through an inter-agency portal. In the event that the Authority chooses to collect such information for itself, the law must be clear as to which registry supersedes the other as the authoritative source. 

· Most stakeholders agreed that beneficial ownership disclosure would benefit not only the government and the public but also the extractive companies themselves as it would enhance transparency and reduce levels of suspicion and mistrust in the exploitation of Zambia’s mineral wealth.

3.3 Recommendations and Conclusions

Following the findings above, the Consultant recommends as follows:

· Disclosure of beneficial ownership information should not be restricted to the extractive industry, but the laws dealing or impacting on the extractive industry should be particularly reviewed to provide for or enhance provisions relating to beneficial ownership and disclosures thereto.

· There is need for the Government to review the current reporting requirements, in terms of the volume and frequency of information that mining companies provide, taking into account the arguments advanced against such reporting requirements.
· PACRA is best suited to establish and maintain a Beneficial Owners Register because it is a repository of business information in Zambia. 
· The laws on PEPs need to be reviewed and harmonized with other legislation impacting on them by ensuring adequate cross-referencing.

· The Access to Information Bill must be enacted to enhance Zambia’s democracy and sustainable development but more importantly, to provide a framework or process through which the public can access information pertaining to PEPs, including their dealings with the extractive industry.
· Government entities need to build capacity and take advantage of electronic platforms to automatically log into a central database for purposes of sharing beneficial ownership information. However, there would be need for some level of control to avoid abuse of the system.

· The ZEITI Bill should be enacted so as to strengthen disclosures on beneficial ownerships, act as an accountability tool for the extractive industry, be a sound platform for collection of data and information on the extractive industry, provide impetus to any investigation dealing with beneficial ownerships and generally be a sounding board for the extractive industry. 
The following Charts depict the findings from the field research in percentage terms from the sample of stakeholders interviewed:
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4.0 WAY FORWARD

The 
Consultant recommends the following so as to ensure an effective road map in ensuring that Zambia’s Statute Book provides adequately for disclosures of beneficial ownership and consistency and harmony in policy and legislative provisions relating to or impacting on beneficial ownership issues:

· Engagement with all political/policy makers and stakeholders on matters relating to beneficial ownership disclosures and the need for efficacious legislation on the matter so as to ensure that Zambia’s extractive resources ultimately benefit the people of Zambia; 

· Obtain specific approvals from the Ministers of Finance, Mines and Minerals Development and Commerce and Industry to undertake a Regulatory Impact Assessment, as the issues impact on doing business, in accordance with the Business Licensing Act; 

· Undertake a Regulatory Impact Assessment on the development of a policy and legislation on beneficial ownership;

· Liaise with PACRA in all engagements on this matter and draw down on the new Companies Bill as a starting point in the engagement process;

· Draw up a Regulatory Impact Assessment Report from the findings of the Desk and extensive Field research on beneficial ownership disclosures in Zambia;

· Engage a legislative draftsperson to do consequential legislation amending all necessary laws that conflict with the new Companies Bill or need to be cross-referenced to the Companies Bill in order to create a cohesive and harmonized system for disclosure of beneficial ownerships;

· Submit a Cabinet Memorandum attaching the Regulatory Impact Assessment Report and all consequential legislation, seeking approval in principle to amend the various laws; and

· Prepare comprehensive instructions to Ministry of Justice for the drafting of the legislation for enactment by Parliament, following the Legislative Approval Process.

*********************************************************************************

APPENDIX A

LEGAL AND REGULATORY REFORMS NECESSARY TO FACILITATE IMPLEMENTATION OF BENEFICIAL OWNERSHIP DISCLOSURE 
	Companies Act Cap 388
	Action

	Section 48
	To be amended to include a provision requiring a person whose name is entered in the Register of Members of a company as the holder of a share in the company, but who does not hold the beneficial interest in the share, to make a declaration to the company in the prescribed form and manner, specifying the name and other particulars of the holder of the beneficial interest. After verifying the particulars, the company should record the declaration in the register concerned and, within a specified period, file with the Registrar a return in the prescribed form in respect of the declaration

	After section 48
	To be amended to include a section proving for a Register of Beneficial Owners detailing the following: full name; date of birth; nationality; country of residence; residential address; service address; the date on which the interest was acquired; and details of how it is held.
The register should be available for inspection by the public at no fee, but where a person requires a copy of the register, the making of such a copy may attract a prescribed fee.

	Section 224
	To be amended for beneficial owners to declare their level of interest in contracts which the company enters into. This aims to avert possible conflict of interest or transfer pricing issues.

	Financial Intelligence Centre Act, No. 46 of 2010
	Action

	Section 2
	Review definition of ‘beneficial owner’ to align with EITI objectives

Delete “immediate” from paragraph (c) of the definition of “politically exposed person”

Delete the definition of “immediate family member”

	Mines and Minerals Development Act No. 11 of  2015
	Action

	Sections 21, 30 and 38
	Amend to require a statement of beneficial ownership of an applicant to accompany the application for an exploration licence, a mining licence or a mineral processing licence, as the case may be  

	
	Amend to provide for a register of beneficial owners of licensees. 

The register should be available for inspection by the public at no fee, but where a person requires a copy of the register, the making of such a copy may attract a prescribed fee

	Access to Information Bill
	Action

	
	Enact the Bill to provide for free access by the public to information held in public institutions and agencies 

	ZEITI Bill
	Action

	
	Enact the Bill to establish the Zambia Extractive Industries Council and provide for its functions and powers; ensure extractive industry companies and statutory recipients disclose payments made and revenue received from extractive industries, respectively; monitor and ensure transparency and accountability in the utilization of monies receipted by the Government from extractive industry companies; provide for the procedure and process for disclosure of information by the Government, extractive companies and persons in the non-extractive sectors so as to promote transparency and accountability in the use and distribution of revenues generated by the commercial development of the country’s extractive industry; provide for procedures and processes of reconciling payments and receipts from extractive resources; provide for the production of reconciliation reports, validation reports, and other reports in compliance with EITI Standards; provide for matters incidental to, and connected with, the foregoing.

	Proposed amendments to Zambian tax law
a) We understand that ZEITI plans to engage with the Government of the Republic of Zambia to propose to introduce the concept of the “beneficial owner” of income into the relevant Zambian tax law as part of its strategy to improve government data collection capacities and practices in Zambia in order to inform options for requiring beneficial ownership disclosures through existing government systems and through the EITI. 

b) We note that if enacted, these changes would not only improve public disclosure of beneficial ownership but also limit the availability of benefits under Zambia’s ratified income tax treaties.

c) Zambia’s tax treaties generally are based on the OECD model treaty and provide for reduced rates of withholding tax on dividends, interest and royalties where the recipient of the income is the beneficial owner. Even though beneficial ownership is a standard requirement in many of Zambia’s treaties, the term currently is not defined in the Income Tax Act. Thus, the legislative introduction of this concept would give the Zambia Revenue Authority (“ZRA”) considerably stronger grounds for challenging issues related to the concept of “beneficial ownership” in the future.

d) In the absence of a formal definition of the term beneficial ownership, the ZRA have generally relied on guidance provided by the OECD Commentary on Articles 10, 11 and 12 of the OECD Model Tax Convention, which should be interpreted in light of the object and purpose of the OECD model treaty and the application of the substance-over-form principle. We are of the view that treaty relief should not be granted merely because income was immediately received by an entity located in a jurisdiction that has concluded a treaty with Zambia. Further the foreign recipient should have an “actual right to receive the income,” so the provisions of a treaty may apply if the following criteria are met:

i) The foreign recipient operates under a contract with a person distributing the income that would be recognized under Zambian common law;

ii) The foreign recipient does not act as an agent or conduit for another person that actually benefits from the income concerned; and

iii) The foreign recipient is considered an ultimate beneficiary, i.e. the person with the right to determine the income’s “economic destiny.”

e) Based on the foregoing, for an entity to be considered the beneficial owner of income, it must be legally entitled to receive the income and should be the ultimate beneficiary. 

f) Accordingly, in the proposal to introduce the beneficial ownership concept to Zambian tax law, the beneficial ownership concept for purposes of determining the applicability of a tax treaty could be based on the following principles:

i) The actual recipient (beneficial owner)of income would mean a person that, either directly or via direct and/or indirect participation in other entity or by other means, possesses the right to own, use and dispose of such income, or a person in whose interest another person is entitled to use and dispose of such income.

ii) A foreign company would be regarded as having the actual right to receive income if it is the ultimate beneficiary of such income, i.e. the entity that actually benefits from the income and has the right to determine its subsequent economic destiny. The functions performed by such a company, its authority and the risks assumed in connection with such income also would be taken into account in establishing the actual right to income.

iii) Tax treaty benefits would not apply if the foreign person claiming them has limited authority to dispose of the income received, acts as an intermediary in relation to such income without performing any other functions or assuming the risks, directly or indirectly, of paying such income (fully or partially) to another person that would not be able to apply the respective tax treaty provisions and enjoy the related treaty benefits if it received the income directly from Zambian sources.

g) If the beneficial ownership concept is adopted, the ZRA likely would apply this concept even where the text of the relevant tax treaty does not explicitly mention that the recipient of income must be a beneficial owner. Accordingly, for purposes of determining the applicability of a tax treaty, a tax agent paying income to a foreign recipient company would be required under the Income Tax Act to request the Commissioner-General to issue either Limited Deduction Directions (LDD) or withholding tax exemption certificates to the beneficial owners in receipt of income subject to treaty entitlements confirming that the recipient has the actual right to receive such income.

h) If the beneficial ownership concept described above is introduced into Zambian tax law, it would affect a number of structures that have been used by taxpayers investing in Zambia (e.g. financing, holding, licensing structures), as well as the operations of foreign companies involving Zambian securities and financial instruments (even if the transactions are executed outside of Zambia). 

i) The proposed inclusion of the beneficial owner concept in the Income Tax Act, would give the tax authorities considerably stronger grounds for challenging the applicability of Zambia’s tax treaties on this basis, and would lead to greater scrutiny of beneficial ownership in the future. 

j) Based on the foregoing, we recommend the amendment of the Income Tax Act so as to include the following:

“A foreign company receiving Zambian source income for which it claims treaty benefits is the beneficial owner of that income if it:

· carries on business connected with that income;

· is the direct beneficiary of that income; and

· is entitled to independently use or dispose of that income at its own discretion.

A foreign company is not regarded as a beneficial owner of received income if:

· the foreign company acts purely as an intermediary in the interest of another person;

· the foreign company does not bear the risk of that income; or

· its right to use or dispose of the income is limited by a contractual or other obligation to transfer the income fully (or at least 60% thereof) within a certain time limit (but not later than 12 months after the receipt of the income) to a tax resident of a third country who is not entitled to the treaty benefits or is entitled to less favourable benefits under the application of another treaty.




APPENDIX B
2016 EITI STANDARD PROVISIONS ON BENEFICIAL OWNERSHIP
2.5 Beneficial ownership

a)
It is recommended that implementing countries maintain a publicly available register of the beneficial owners of the corporate entity(ies) that bid for, operate or invest in extractive assets, including the identity(ies) of their beneficial owner(s), the level of ownership and details about how ownership or control is exerted. Where possible, beneficial ownership information should be incorporated in existing filings by companies to corporate regulators, stock exchanges or agencies regulating extractive industry licensing. Where this information is already publicly available, the EITI Report should include guidance on how to access this information. 

b)
It is required that: 

i.
The EITI Report documents the government’s policy and MSG’s discussion on disclosure of beneficial ownership. This should include details of the relevant legal provisions, actual disclosure practices and any reforms that are planned or underway related to beneficial ownership disclosure. 

ii.
By 1 January 2017, the multi-stakeholder group publishes a roadmap for disclosing beneficial ownership information in accordance with clauses (c)-(f) below. The MSG will determine all milestones and deadlines in the roadmap, and the MSG will evaluate implementation of the roadmap as part of the MSG’s annual activity report. 

c)
As of 1 January 2020, it is required that implementing countries request, and companies disclose, beneficial ownership information for inclusion in the EITI report. This applies to corporate entity(ies) that bid for, operate or invest in extractive assets and should include the identity(ies) of their beneficial owner(s), the level of ownership and details about how ownership or control is exerted. Any gaps or weaknesses in reporting on beneficial ownership information must be disclosed in the EITI Report, including naming any entities that failed to submit all or parts of the beneficial ownership information. Where a country is facing constitutional or significant practical barriers to the implementation of this requirement by 1 January 2020, the country may seek adapted implementation in accordance with requirement 8.1. 

d)
Information about the identity of the beneficial owner should include the name of the beneficial owner, the nationality, and the country of residence, as well as identifying any politically exposed persons. It is also recommended that the national identity number, date of birth, residential or service address, and means of contact are disclosed. 

e)
The multi-stakeholder group should agree an approach for participating companies assuring the accuracy of the beneficial ownership information they provide. This could include requiring companies to attest the beneficial ownership declaration form through sign off by a member of the senior management team or senior legal counsel, or submit supporting documentation. 

f)
Definition of beneficial ownership: 

i.
A beneficial owner in respect of a company means the natural person(s) who directly or indirectly ultimately owns or controls the corporate entity. 

ii. 
The multi-stakeholder group should agree an appropriate definition of the term beneficial owner. The definition should be aligned with (f)(i) above and take international norms and relevant national laws into account, and should include ownership threshold(s). The definition should also specify reporting obligations for politically exposed persons.

iii.
Publicly listed companies, including wholly-owned subsidiaries, are required to disclose the name of the stock exchange and include a link to the stock exchange filings where they are listed. iv. In the case of joint ventures, each entity within the venture should disclose its beneficial owner(s), unless it is publicly listed or is a wholly-owned subsidiary of a publicly listed company. Each entity is responsible for the accuracy of the information provided. 

g) 
The EITI Report should also disclose the legal owners and share of ownership of such companies.
APPENDIX C
RESPONSES FROM STAKEHOLDERS

LEGAL AND INSTITUTIONAL REVIEW OF BENEFICIAL OWNERSHIP REPORTING REQUIREMENTS IN ZAMBIA
	DATE
	NAME OF STAKEHOLDER/INTERVIEWEE
	QUESTION(S) ASKED BY THE RESEARCHER 
	INTERVIEWEE’S RESPONSES

	14/03/17
	SECURITIES AND EXCHANGE COMMISSION
	Based on the above definition, how would you define “beneficial owner”?


	We look at Beneficial Ownership from the perspective of securities (bonds, shares etc). Thus, a beneficial owner refers to the ultimate owner or beneficiary of securities held by another person. A bank may hold securities in its name but which belong to someone else, in which case the bank holds the securities as a nominee.

In the context of the extractive industry, particularly the mining sector, a mine on the Copperbelt may be owned, through a chain of companies, by a company in another jurisdiction. The beneficial owner is that company at the tail-end of the ownership chain or the person who ultimately owns or controls the voting rights in the mining company. Immediately there is a change in beneficial ownership of a company, you may actually see a change policies and in the operations of the mine on the ground. However, if you go to PACRA, you may still find that legally, a different person owns of the company.

The Securities Act is very specific and talks of “control” of voting rights. From a finance accounting point of view, a beneficial owner is the person who decides how a voting right should be exercised. 

An example is Zambia Sugar. There is a company called Associated British Foods in the UK, which bought 100 percent of Illovo in South Africa, and Zambia Sugar has now changed its financial year to conform to Associated British Foods although if you check the Register at LuSE, Zambia Sugar is still owned by Illovo.

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	In law, a person is an individual, a company or any other entity that is recognized under the law as an entity. It can be an association, a partnership or anything as long as the law recognizes it as a person. So the definition of a legal person is dependent on a particular legislation you are looking at. 

But in the context of this exercise, a legal person may legally own a company but may not be its beneficial owner.

From our experience, a beneficial owner could be a natural person or a corporate entity. An example would be Chilanga Cement, now called LafargeHolcim. When Lafarge was merging with Holcim, that question arose. The Act (Securities Act, 1993, which has since been repealed by Act No 41 of 2016) talked about “control” being the holding of 35 percent or more of the voting rights of a company. Now there was a view that there was no single natural person who owned above thirty-five percent but collectively, the two companies, coming together under the umbrella of Holcim, did. So we looked at them collectively as the ‘beneficial owners’, if I may put it that way, and we treated Holcim as one entity as opposed to an individual natural person. So it need not be a natural person; it could be a trust, as long as they control voting rights, which is what the Act amplifies.

It’s more of what legislation provides. Of course, a legal person, like a natural person, can own property.

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	PEP is best defined in the Financial Intelligence Centre Act, and that definition is quite wide. In our view, a PEP is someone who has ‘political exposure’. It’s someone who has a higher risk of engaging in illegal acts because of their political connections and exposure or access to certain information. Examples are civil servants such as permanent secretaries and so on. These are people who are usually renowned in society and if, for example, one wants to open a bank account, these are people who may be exempted from certain requirements which would ordinarily apply to an ordinary person. They may receive favours because of their positions so that they too may ‘remember you’.

When the Bill went to Parliament, that definition was heavily resisted on the ground that some of the categories it captures should not have been part of the list. I personally do agree with some of the assertions that were made because if you look at that definition critically, it captures everyone. Under paragraph (a), a PEP is an individual who holds or has held public office. The definition of “public office” under the Act is an office occupied by a person in a public body. It doesn’t specify what office, so it can be anyone – a secretary or, if one really wants to stretch it, even a cleaner.

But as SEC, being a financial sector regulator, we want as many people as possible to be captured. For SEC, the wider the definition, the better. 

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	Yes they should! 

We would want investors to know who the other people they are dealing with are because different people come with different risks. If I know that the shareholders in an entity are PEPs, for example, a change of government could mean loss of business for us. So I would think twice about investing in such a business. Further, the owners of a business may be high risk takers but I may be an average risk taker, so it’s important that I know who the owners of a business are before I can invest in it.

With regard to PLCs, there is a statutory requirement for an issuer of securities to disclose, to a central securities depository (CSD), the beneficial ownership of shares held by a nominee. However, this should not be a reason for PLCs to be exempted from similar disclosure requirements for purposes of the public registry because not everyone has access to the CSD. That information has to be requested using certain procedures but beneficial ownership information, especially for a PLC, has to be readily available to any member of the public who needs it. Besides, any discrepancies should serve as warning signal and trigger an inquiry into the accuracy of the information submitted. 

It becomes easier for us to manage and carry out our regulatory mandate when we know who ultimately owns a company.

The directors should sign the declaration form. 

This is because the directors most probably would know better who the ultimate owners or controllers of the company are, as opposed to managers who may only know “stooges” holding shares on behalf of the unseen beneficial owners.

	
	
	What information about the identity of the beneficial owner should be disclosed to the public? 
	Name of beneficial owner, residential address, nationality, profession, related parties for purposes of dealing with insider dealings and so on.



	
	
	
	

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	Nominees. Currently, you could buy shares without disclosing who the beneficial owners of those shares are. I think that nominee services have been done away with in many countries. Example, both StanChart and Stanbic do provide nominee services.
We just need to do away with nominee services through necessary amendments to our law.

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	They could be strengthened because in our case, the power to require beneficial ownership information can only be exercised by a CSD, not by us. If we, as regulator wanted information on beneficial owners of an entity, we would have to go through the CSD. The CSD will then request form the nominee in question and tell give us the information, which is a longer route. 

This could be strengthened by making it mandatory that regulators should obtain such information directly for the company.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	Generally, it leaves much to be desired. A lot of work will need to be done in terms of ICT connectivity and training for personnel to understand and be able to manage such a process.

PACRA should be able to play that role. At the stage of incorporating a company and through annual returns, PACRA can collect beneficial ownership information. 

They already keep information about shareholders, so colleting beneficial ownership information would simply be an extension of that mandate especially that this information is to be accessible to the public.

Perhaps the Ministry of Mines, as the licensing authority, could be the alternative but our experience is that licensing procedures and the information submitted by applicants are not made public, unlike in the case of PACRA, which is structured in such a way that it collects information which it then makes available to the public at a fee.

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	We need to create connectivity among relevant Agencies and Institutions by establishing a central database which they can tap into to access information. A good example would be ZRA’s Mineral Value Chain Project, which allows institutions connected to it a certain level of access to information held by each institution.

Of course, we already share information but in a crude way through letters.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	If it’s not provided for in a specific law, then a company would rightly claim that they have no obligation to make such a disclosure, especially that the law allows, for instance, the holding of nominee accounts. The Securities Act gives the CSD the right to request information, which wasn’t there before. The challenge we have in the securities industry is that you will have price movements and all you see are nominees, but not the individuals who are actually causing the movements. 

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	What is needed is simply for the law, particularly the Companies Act, to require all companies, regardless of the sector in which they operate, to disclose their beneficial ownership information.

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No, she doesn’t.

No, they are not. All that is required is information relating to directors and shareholders. 

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	Verification would be too onerous on PACRA. There should just be a requirement for appropriate sanctions to be imposed on a person who makes a false disclosure.

For example, there is a disclaimer that the SEC has approved this on the understanding that the information provided by the directors is correct and accurate, so the responsibility is on the directors and not on the SEC. The danger of placing such an obligation on PACRA is that one can go ahead and claim that the obligation to verify was on PACRA, and PACRA must therefore take responsibility for failing to carry out that role. 

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	PACRA is best suited to state the correct position.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	This role should lie with the directors.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	Not at the moment.

That should certainly be the case.

PACRA is already mandated to collect information on directors and shareholders at incorporation stage, and that responsibility would simply be an extension of that mandate. 

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	No. 

That responsibility should rest on the directors of a company.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	Definitely, especially if it has to be scaled down to all companies. In fact, the form is not complete without proving for beneficial owners of a company. 

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	As and when changes occur and in the annual returns. Whether PACRA can randomly try to verify the information should be up to them.
So that information in the registry is never obsolete.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Absolutely.



	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	PACRA itself to avoid duplication of work and the clashing of roles.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Yes, and they must be dissuasive enough.
Depending on the breach, they could range from fines, suspension of licence, all the way to custodial sentence, in a worst-case scenario, I understand that there is now a shift from custodial sentences. 

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	Yes, it should. In fact, SEC has gone further to enter into an information sharing memorandum of understanding with PACRA. This has been in effect for the past one year, and when we have required information, it has come almost immediately.

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	I think that information at PACRA should be automatically accessible to other government institutions because it is public information but the information which sits with other regulators, which is not public, should be requested.

Besides, if one obtains information by simply logging into the portal of another government institution without the stamp, logo or digital signature of that institution, questions of authenticity and integrity of such data will arise.

Open access, but of course with a level of control by giving specific officers such access, would certainly enhance our regulatory operations. We do receive chains of letters from our licensees enquiring on other licensees but if they could simply log into a beneficial ownership registry and obtain the information they need, that would take away some of our burden. Besides, letters sometimes go missing while the entity requesting the information waits endlessly. 

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	It is publicly available but at a fee.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	Not that I know of.

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	We are not sure to what extent the Data Protection Act and the Constitution would allow for sharing of beneficial ownership information. It also appears that for fear of being sued, banks are reluctant to share, with third parties, information relating to their customers.  

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	Yes, they are.

They should.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	They could adequately rely on information held by PACRA.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	Not that I am aware of.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	For people to make informed investment decisions, they need to be aware of who controls a given corporate entity, and even from a social /moral perspective, I may not want to invest in a company run by a mafia, for example. But it also ties in with people’s risk appetite.

This is why we even need to let other shareholders know when there has been a change in beneficial ownership. Actually, the Act provides for an exit mechanism. 


	15/03/17
	MINISTRY OF FINANCE
	Based on the above definition, how would you define “beneficial owner”?
	It is the person or persons who ultimately take the reward of some enterprise. It is the person who gets, for lack of a better term, the “dividends”.

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	No idea.

The interviewer had to explain the term for purposes of the substantive interview.

In a partnership, you can be sued individually but if you hide in a company, they will sue the company because it is a person on its own but I think that the rules have slowly been evolving. Now, whenever you are doing your financial statements, the CEO and the chief financial officer become personally responsible for the company while previously you could hide behind the company.

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	I don’t know. Are you talking about cadres or what? If I am a permanent secretary, I am probably politically exposed. Another example is where the regulator of the extractive industry decides that the licence of a mining company be revoked because the mine is in breach of the Act or a regulation, a politician may say “No”. You don’t know what happens in terms of corruption and things like that.

Even a regulator like the Central Bank may tell the Minister that action needs to be taken against a particular bank and the Minister, and he tells the Governor “No, you can’t do that”. That can have a ripple effect, but because you are dealing with a politically powerful person, you can’t do anything.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	Absolutely, they should. All that we should be debating about is perhaps the extent of the disclosure. 

Sometimes when you are negotiating, you may find two or three companies taking a hard-line stance. Now, if I know who ultimately owns them, I will understand that they are pushing so hard along similar lines because they are actually the same company, so I will treat them as one.

The directors should. Perhaps it can also be signed by the CEO or, if need be, even the chief financial officer.   

In a properly functioning company, management gets its policy guidance from the board, and the board should know better about the ultimate owners of the company than management. 

	
	
	What information about the identity of the beneficial owner should be disclosed to the public? 
	The name and which other companies they own. Of course, even their nationality, but again the law should not be too prescriptive by requiring even particulars such as date of birth or residential address. In any case, one can change their residential address at any time. 

There are also privacy issues, so I think only information which is really necessary must be disclosed.

	
	
	
	

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	We really don’t know who the owners of extractive companies are. The starting point should be a little bit more disclosure. Companies are almost faceless at the moment but we know there are natural persons behind them. This is because our legal framework is such that it doesn’t provide for such disclosure.

When a company is applying for a licence, we need to know the persons who ultimately own the company, but the challenge is how to harmonise that with trying to ease registration of companies and encourage investment.



	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	I think that a lot will need to be done, especially in the area of our Companies and mining legislation.

It is only through the law that you can make beneficial ownership disclosure mandatory.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	There is a lot that is lacking.
It would be easier for PACRA to do that. I suppose they have a template already, in which they can simply insert another column for beneficial ownership.

I believe they already have a structure I place which would easily support a beneficial ownership register for the public. 

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	My view is that there will be need to invest in technologies and institutional linkages that are necessary to effectively collect, manage and share such important information in a timely manner.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	The law does not provide for beneficial ownership disclosure by mining companies in a way that makes it mandatory. Everything starts there.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	We need to have a beneficial ownership disclosure requirement embedded in the Companies Act, which applies to all companies in all sectors of our economy.

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No.
Unfortunately, I am not familiar with the registry issues. 

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	It’s a given. One can hide behind a surrogate, so it is necessary to verify. What I don’t know is whether PACRA will have the ability to do that. I am saying PACRA because I know they can still work with appropriate investigative agencies to that. 

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	They should but maybe not to the extent of complicated issues. This is serious international business and would also need international cooperation.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	Maybe not at the moment, but that will be inevitable.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	Not at the moment.

Yes, of course.

That would be important to allow Zambians to monitor how their natural resources are being exploited. In addition, businesses want to know who they are ultimately dealing with. 

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	I don’t know to what extent they do that. 

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	I think we touched on that. Do you want to make your laws so onerous that they become a deterrent for people wishing to invest in this country? It is a gamble, so I wouldn’t give you an outright answer, but my inclination is that it should be a precondition. 

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	Just like when there is a change in relation to directors, the company should have an obligation to report. I am also assuming that this company will be required to file a report on an annual basis, so that report should also include its beneficial ownership status. 
To keep the information up to date.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Certainly. You can’t leave it open-ended.


	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	Let our existing law enforcement agencies handle such issues. If we have financial issues, the Financial Intelligence Centre can come in so that you have one wing focusing on registration while others deal with the issues of enforcement. 

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	In Zambia, we are too interested in sanctions, some of which are not commensurate with the offences committed. I am reluctant to recommend custodial sentences. 

Perhaps you can impose fines but don’t give someone five years imprisonment for failing to report that a person is no longer a beneficial owner of a company. Just reasonable fines to encourage adherence to the law will suffice.

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	Yes, it should. If I go to PACRA to register a company, there shouldn’t be confidentiality about a company operating in the country; at least not the register of the companies operating in Zambia. For the other things, maybe one would need to go to PACRA and request the information. 

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	Absolutely no need to request, especially for institutions such as ZRA and the Ministry of Mines. These should simply log in. However, there must be some level of authorization; if I am Director of Mines, surely I must be able to access such information without a formal request to PACRA, especially that we are slowly moving towards e-government.

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	It’s available at a fee.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	I don’t think so, because this is a global concern and the world is now becoming one village. 

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I was thinking more in the international context but in Zambia, sharing of data is a problem already.  

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	For us, the interface is already there, maybe not in terms of connectivity but it has been routine to share information with ZRA because, as Ministry of Finance, they are our Agent.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	ZRA is more interested in getting the money. Their interest will arise more in terms of how the accounting is done by these companies. My personal view is that ZRA, PACRA and the Ministry of Mines have to work very closely because as a beneficial owner, one may be setting up two or three companies for whatever purposes regarding tax, so ZRA should actually be linked directly to PACRA so that whatever information PACRA collects regarding beneficial ownership of a company should just go straight to ZRA.

However, if ZRA can collect such information for themselves, I wouldn’t mind. You know there is clever accounting, and even just for production numbers. You will be amazed that we collect production numbers, Ministry of Mines collects production numbers, Bank of Zambia does the same, but you will find that we all have different numbers for the same company.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	I am not aware of any.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	At the moment, the extractive industry is infamous for illicit financial flows because of lack of a statutory requirement for beneficial ownership disclosure. I think that having such disclosure would be helpful not only to the government or the public but also to the beneficial owners themselves because it helps improve transparency and clear suspicion. In my view, it is a win-win situation.


	15/03/17
	ZCCM-IH
	Based on the above definition, how would you define “beneficial owner”?
	We could say that beneficial owners of an extractive company are the shareholders and other stakeholders. 

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	It is a person that is formed out of the law.

A company is an example of a legal person. It can own and manage its own property. Another characteristic of a company I can think of is that despite being a person, it doesn’t act on its own but through natural persons or individuals.

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	Maybe I have never come across the term but to me, that sounds like somebody who is connected politically and, as a result, can influence certain decisions.  

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	I don’t think it is really necessary that we should disclose who the ultimate owner of a company is. As long as the company is compliant with, and operating within, the law, I don’t see the need for that. How is it going to benefit us to know the owner of a company? It is not necessary.  

It wouldn’t benefit us in any way.

No need at all to disclose. But assuming that it became mandatory to disclose, the lawyers would be in a better position to sign the form.

The lawyer would be in an independent position and would be under oath not to falsify information. The directors may be conflicted and fail to accurately disclose the required information.

	
	
	What information about the identity of the beneficial owner should be disclosed to the public? 
	None. Maybe just the name. In any case, a company may be listed on a stock exchange abroad and may have so many ultimate beneficiaries, so how do you identify all those. For a company that has more than four thousand shareholders, how do you go about identifying the individuals who ultimately own those shares? It is going to be such a long process that we may not even be able to find the end of the ownership chain.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	Our laws generally don’t seem to provide for it.

It has to be in the law first of all. Otherwise, it has no legal basis.

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	I don’t think we may even have the capacity to collect that kind of information, let alone verify it.

As already stated, it is not even necessary.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	I don’t think we have the capacity.

None in particular.

We just don’t have the capacity.

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	There is no need even to collect beneficial ownership information.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	They are so many.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	If it becomes mandatory for extractive companies to disclose their beneficial owners, then it should be escalated to, and made compulsory for, all the other sectors. There is too much focus on the mines to the point of overlooking other sectors such as agriculture which could contribute immensely to our GDP. 

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	I don’t think so. We do not yet have the capacity even to manage such a database. 

I don’t think they are not.

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	No. I think the lawyer or other independent person should assume that responsibility.

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	I think I comment on ZRA and PACRA. I have been to ZRA to resolve an issue, and I think I spent more than five hours in a queue. When it was my turn to go in, I was told the system was down. So if the beneficial ownership registry will be as big as the taxation register, then we certainly won’t have the capacity to manage it.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	Not at the moment.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	No, they are not.

There is really no need.

It is not necessary, and we don’t have the capacity to manage such a system yet.

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	No.

They would need to build capacity for that.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	If it became mandatory to disclose, then it is better that right at the time of incorporation, the beneficial ownership issue is dealt with once and for all.

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	Updates could be made to the register when there is a change and through annual returns.
We should not burden companies with reporting requirements that will end up affecting their business negatively. Otherwise, everyone stands to lose.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	That should not be a problem. 



	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	PACRA itself should be able to play the enforcement role.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Yes, but not heavy sanctions, such as custodial sentences, which will simply discourage investment.

Fines would suffice.

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	Other government authorities could request for the information as and when it is needed. 

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	Direct and automatic access would not be in order. Even where there is a mechanism for automatic login, there must be some kind of formal clearance to tap into another database. Otherwise, the hosting authority might lose control of the information.

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	I think that the public can easily access it.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	There may be challenges depending on confidentiality laws that different countries may have. Some laws may not allow agreements for disclosure of such information. There would, therefore, be need to first harmonise such laws before we can proceed in this direction.

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I am not sure.

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I have no idea.

That shouldn’t be a problem as long as they request that information, but it also depends on the mandate of the institution making the request and the intended use. It would be understandable for Bank of Zambia to request tax information from ZRA but it wouldn’t make sense for a ministry that has nothing to do with tax issues to do so.  

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	Of course they may want to address issues of transfer pricing, so that would be justified. 

	
	
	Are commercial databases available which might contain beneficial ownership information?
	No idea.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	Obviously, making it mandatory for companies to disclose the identities of their beneficial owners will discourage investment. There are people who just want their privacy, they want to live a simple life and don’t want to be known as the owners of this or that company.

Of course, one could also suggest that it will bring about transparency.  There is this belief that when you are dealing with a person you don’t really know, they could be stealing from you and so on. So that may put to rest issues of suspicion because most companies may not even be involved in wrong dealings but you find that they being over-audited.   
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	FINANCIAL INTELLIGENCE CENTRE
	Based on the above definition, how would you define “beneficial owner”?
	From the FIC perspective, it is the person that ultimately stands to benefit from a financial transaction or from a company’s profits or earnings, and this must be an individual rather than a corporate entity.



	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	A legal person is an entity recognized created or recognized as a person by the law.

A company, a trust and body corporate are all examples of legal persons that exist in Zambia. As I said these come into being by means of the law, they can sue and be sued in their own names, they are able to own property, and so on.

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	The FIC Amendment Act No 4 of 2016 defines PEP. You might also want to have a look at recent discussions around politically exposed persons in South Africa. They have recently amended their Act equivalent to our FIC Act and rather than political, they have gone more to focus on people that are influential, which is a broader perspective. 

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	Yes, definitely. Not even listed PLCs that may already be subject to similar disclosures should be exempted. This is because ownership information is dynamic. We live in a world of mergers, acquisitions and so on, so in an environment that is constantly changing, it is difficult to exempt a company from public beneficial ownership disclosure on the basis that it is listed on the stock exchange.  

With the kind of work that we do, it would help us to identify the individuals behind the finances or whatever activities that may be taking place in an entity, especially if they are of a criminal nature. It’s possible to have legal owners on paper, but ultimately we also want to know who is controlling what is going on in that entity.

The issue of beneficial ownership is related to themes that are intertwined, and this is transparency in financial reporting and the arms length principle in our Income Tax Act. The issue of arm’s length transactions and transparency in financial reporting are closely related. Now, the definition of “arm’s length” in our Income Tax Act may not sufficiently be making entities disclose who is involved in a transaction. Our view is that definition must be expanded more towards the OECD definition. The other aspect we see is that when we are following financial flows, the quick indication of where the beneficial owners are is the direction of flows, where the money is going. For example, we have a situation where we don’t do a lot of trade with country A but you see flows in that direction. That begins to give you a feel where to look. 

Related to that is the Companies Act on the issue of what we need to compel companies to disclose in their financial statements. It will be safe to say that some of the value that a company generates goes to salaries, some of it goes to suppliers, some of it goes to dividends and some of it may go to taxation. 

In terms of what goes to suppliers, what we have learnt, especially with regard to the extractive industry, is that a lot of these flows may go to countries where the beneficial owners are because they control a lot of the contracting companies. Those contracting companies don’t do arm’s length transactions, and that is why I am saying if you look at beneficial ownership, also look at the issue of what arm’s length and transparency in terms of suppliers. Who are they? Are they local and what component of the sourcing is foreign and what is local? If foreign, where is it? Is it in Country A, which is where most of the beneficial owners for your extractive industry are? Any transaction that we have followed which is non-arm’s length, the people doing it are related to the MD of the mine or to a board member of the mine, so financial transparency and the arm’s length principle are two issues we cannot separate, and they are both closely related with the matter of beneficial ownership.

The issue of transparency also relates to who in Zambia should prepare financial statements. You might find that a lot of the entities that have a legal obligation to prepare financial statements are those on the stock exchange. The rest prepare them because the bank maybe wants it or because ZRA wants it, not that they have a legal obligation to prepare financial statements. 

One side of the story is that Ministry of Commerce will tell you that they don’t want to burden business with compliance but what I see is that we need to get the balance right. The law must define who ought to prepare financial statements and not just for those that are publicly listed.

Most of the foreign suppliers to our extractive industry also control the supply from outside, and that is how they are able to overprice imports and claim that they are not making any profits for purposes corporate tax, and that is the story of illicit financial flows, closely related with beneficial ownership. Take this straight together, transparency in financial reporting, the definition of arm’s length and beneficial ownership, then we probably have started to tackle this issue.

You can look at it either at a transactional level or at the level of reporting. At the transactional level, for example when opening a bank account, it probably makes sense for senior management or whoever is responsible for the running of an entity to sign the declaration form. Our law demands that there should be disclosure at that point of who the beneficial owners are. But if it is at the time you are incorporating the company at PACRA, the promoters would probably be best-placed to sign it. 

The Companies Act must also create an obligation to state who the beneficial owners are. That will also compel entities to disclose beneficial ownership and that responsibility should be for the board. That is how this relates closely to the need to define who ought to prepare financial statements.    

	
	
	What information about the identity of the beneficial owner should be disclosed to the public?
	Firstly, you will need personal bio data but more importantly, the nationality of the individual, residence for taxation purposes because your residence determines how your incomes will be treated or taxed and in which jurisdiction.

In addition, it will also be important to state whether one has held public office.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	One aspect is that if you go to PACRA, many companies of consequence are owned by other legal persons, and most of these legal persons are shell companies. That is where the aspect of beneficial ownership starts. If you look at section 48 of the FICA, it has a prohibition on setting up shell banks. The point I am trying to drive home is that these entities are used for criminality and to hide beneficial ownership. 

For this project, I suggest that you take a view not just of shell banks but shell companies in our jurisdiction as a whole. Right now, when you check who owns a shell company, there is another shell company, and another, and another and you might just never get there.

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	The criminalisation of shell banks, for example, has more to do with how shell banks are used to launder money and the FATF will look at your country very unfairly if a shell bank operated in a jurisdiction because money launderers like to use them. By extension, the same principle is happening on shell companies generally, so for what you are doing on beneficial ownership, the issues of arm’s length transactions and financial transparency, this is a fertile area for you to look at because it is closely related with beneficial ownership. Most of what is at PACRA has no value in terms of the Companies Registry because of that aspect.

Another thing that we see is where a shell company is created, and because it is a company, they use it to open an account; they do one illegal transaction, the company is closed, the account is closed, and they are gone. We suggest that as you look at the Companies Act, check to what extent our law has dealt with the aspect of shell companies.

One of our objectives is to see money laundering reducing in the country, so the more transparency you introduce in the system, with dissuasive penalties for breach, we are hoping that money laundering, which is closely related with beneficial ownership, should reduce. 

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	There is a general challenge with regulation that is done by government ministries. Sometimes you get certain inertia; for something well intended like this, and the fact that the law gives them certain power over the industry, you will still not find it happening, and the reason is probably culture in institutions of government generally.

Yes, there could be mechanisms that are lacking or need strengthening in our systems, and there could be a general need for capacity in terms of the tools required for collection and sharing of beneficial ownership information by relevant government institutions and agencies. However, it all boils down to the issue of culture, mindset and the commitment to do what needs to be done to achieve our collective goals.  

Ministry of Mines. 

One good reason to support that view is that if you regulate an industry, you have leverage, and the leverage that Ministry of Mines has is that they will issue mining licences. So if you make beneficial ownership disclosure a condition for issuance or renewal of a licence, they will get that information the same day. That is why we need to give that responsibility to someone that has legal leverage; that is what will compel extractive companies to actually provide beneficial ownership information. 

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	We need commitment and a change of mindset at all levels so that everybody does their part honestly and without excuses.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	We spoke about the different laws and institutional attitudes which we need to revisit so that the process does not encounter any obstacles that are foreseeable. 

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	Absolutely. The mining sector and the extractive industry generally do not operate in a vacuum. Suppliers and everyone must be interrogated. The illicit flows from the mines happen through them. Even if you had a register for the extractive industry at Mines, PACRA must have a similar register for all.

Another view would be to first see how it works in the case of the extractive industry and scale it up to other sectors at a later stage because already, from the EITI reports for the past two years, obtaining that information has been a challenge. 

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No.

Not quite. We have spent time discussing limited liability companies, but criminality works in such a way that when you tighten one aspect, it will look elsewhere, and one interesting area is trusts. Who is administering our trust law in the country? Just to obtain a trust deed from a government office is a nightmare. So we need to look at it holistically because the aspect of beneficial ownership extends beyond limited liability companies.

You will find at some point find that entities are owned by trusts, and you would want to go to a government office to get a trust deed, but you can’t get it. So we need to check how trust law works in Zambia and how the relevant office interfaces with PACRA.   

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	I think it is two-fold. Both the person or entity submitting the beneficial ownership information and the receiving institution ought to check the correctness of the information.

In our law, it is the responsibility of every reporting entity when they are dealing with their customers to verify information they are supplying, including beneficial ownership information. For example, if you are opening an account with a bank, it is the responsibility of the bank to verify beneficial ownership information.

Self-declaration is also okay, but remember that the person who is likely to do it properly is the one that has no ill-motivation. Therefore, there should still be responsibility on the person that is entrusted to administer the register because that is also what motivates the other person not to declare false information.

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	The PACRA registry is quite big and I don’t see the Agency undertaking that responsibility that effectively. 

From the EITI Report, we have about forty companies in the extractive industry, and if you gave that responsibility to a unit in the Ministry of Mines, forty or fifty companies is manageable, and they should be able to do it. But the real issue is that they carry a big stick, and if they choose to use it, they will get the information. 

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	Not at the moment.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	No, the disclosure requirement does not extend to information on beneficial ownership. 

Absolutely, and I would go beyond that. When you incorporate a company, there is provision for annual returns. When submitting annual returns, there has to be confirmation that there has been no change in beneficial ownership.

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	No idea.

That would be up to the registry itself.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	Absolutely.

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	At the occurrence of a change in beneficial ownership and at the time of submitting annual returns.

The submission through annual returns would serve as a catch-all provision. Quarterly submissions would obviously be described by the Ministry of Commerce as a burden on investors. 

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Definitely, otherwise compliance would be hard to achieve.

	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	That would probably be good as a check on whether the other entity is doing what they ought to do, but of course that comes with issues of cost and so on.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Yes, of course.

Fines are okay but the amount of course must be dissuasive enough. For directors who provide false information, we would recommend custodial sentences. So it should be a mix: fines, suspension of licence right through to jail terms.  

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	The biggest problem we have had in Africa is hiding things that are supposed to be public, and that opaqueness alone is the reason for our economic problems. I would extend that argument to whether it should be publicly available locally or even someone in the UK who is inquiring on beneficial ownership of a company in Zambia should be able to access such information… So yes, locally but possibly outside as well. 

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	I would recommend direct access but of course taking into account measures to ensure that security of other information that needs protection is not compromised. 

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?


	It is available but for reasons I already mentioned, sometimes it is not easy to obtain certain information from government institutions in a prompt manner.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	Maybe, maybe not, but the point is that these are mainly multinational crimes, so when someone knows that it is known in here and in England and in some little island somewhere, all those are dissuasive mechanisms.

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	Not that I am aware of.

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I am not in a position to say exactly how much of information collected and maintained by tax authorities is known to other government authorities.

It is cardinal of course for them to know and, on the basis of such information, to be able to help the tax authority carry out its mandate more effectively.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	Earlier, I raised the issue of domicile and the residence of an individual. This is of interest to ZRA because this is how they decide how to tax or whether or not to tax. 

The other reason is that there are jurisdictions such as the USA, whose tax authorities have started looking at what they are calling world-wide incomes of a taxpayer, and at some point, this may begin to erode the revenue base of our own country.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	Not that I am aware of.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	The absence of such a requirement makes it a bit difficult for us to obtain information on the identities of the people behind certain transactions or criminal activities. That makes our fight against money laundering difficult. The reverse is that if that information is available, it becomes easier for us to conclude our cases quickly. In addition, the whole issue of beneficial ownership is partly about the big fight against illicit financial flows, and we think we would better be enabled to fight this vice if access to that information is made easy by the law. 
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	ZDA
	Based on the above definition, how would you define “beneficial owner”?
	From a legal perspective, I would say it is someone who has a legal right or someone that has a claim to something, whether it a natural person or a company.

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	That should be a company, a corporation or any institution with a legal personality.

A legal person is able to sue and be sued in its name. It is also able to own property. In addition a legal person is a creature of the law, meaning it comes into being by means of the law, whether as an incorporated company or as a body established by statute. 

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	I have never used or come across it but on face value, it could be someone who is in politics.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	I think they should, for purposes of transparency. People need to know who they are dealing with ultimately, rather than just knowing that they are dealing with an entity or person who could merely be a front. So both private and public companies should be required to make such a disclosure.

When you look at the information that we get as ZDA, we insist that we know the shareholders of the company that is applying for an investment licence, and basically that information is obtained from what is registered at PACRA. ZDA has certain obligations under the FICA, where certain things need to be reported to them in the event that we feel a transaction is suspicious. That is one reason why we need to know who exactly we are dealing with, and if there is any suspicious transaction, we would have that information to share with other institutions that will be able to investigate the matter.

I would suggest that a lawyer signs the declaration form. 

Lawyers are required to do things in an ethical and transparent manner, and the lawyer is more likely to provide information that is truthful.

	
	
	What information about the identity of the beneficial owner should be disclosed to the public?
	Of course the name, the national identity number, nationality and probably the residential address. 

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	I am not too sure if our Companies Act provides for beneficial ownership declaration at the moment.

Beneficial ownership has to be enshrined in the law because it is easier when you request people to do something if it is in the law, although it is not all the time that the law will remedy something. 

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	They are not adequate. 

As I said, there is need for amendments to the law to provide for this sort of information disclosure.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	It is difficult to tell but from the ZDA’s point of view, we rely on information that we get from PACRA. We don’t really have our own mechanisms in terms of issues relating to disclosure. But it is a bit difficult to ascertain whether PACRA has the capacity or not.

ZDA registers companies as investors because these would have been incorporated and PACRA would have obtained certain information, and the companies simply give us copies of the Certificate of Incorporation and all the PACRA documents. That is why I said we rely on PACRA in terms of declarations made by companies because that is not in our law.

PACRA.

It is PACRA that has the mandate to register companies, and I think it would be neater. All other relevant institutions should link into PACRA. 

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	We need a system that allows us to interact more and more in ways that make it possible to share information easily.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	If the law does not provide for it, that is an obstacle because you have no legal basis to demand such information.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	We first need to give them power through the law. The Companies Act, in particular, comes to mind because it is relevant not to a particular sector but to all.

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No, there is nothing.

I am not too sure, but I don’t think they are

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	I think it would be onerous for PACRA to verify that information. The onus should be on the person submitting that information, and in the event the information is not accurate, the person submitting it should face the consequences. 

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information?

 
	I think that PACRA would be in a better position to comment on the extent of their capacity to undertake those functions.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	As I said, the onus should be on the person submitting the information, not on PACRA. 

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	No, I don’t think they are. The law does not go that far.

I think so.

I believe the Zambia public deserves to know the individuals behind these entities as a way of promoting transparency and accountability. 

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	I will not pretend that I know. Let them speak for themselves.

They should ways of doing that but other government institutions would be of help, I suppose. 

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	I think so, because it would, otherwise, defeat the whole purpose of coming up with the legislation. Probably we should ask ourselves why we need that information, and if the information that we want is not that important, then it shouldn’t be a precondition. If, however, the reason for requiring companies to disclose their beneficial owners is of utmost importance, then it disclosure must be a precondition for incorporation of a company. 

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	As and when there is a change in beneficial ownership.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Definitely.

	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	I am of the view that that responsibility should be left to PACRA. Creating another institution for that purpose would be costly.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Yes, there should.

I think there is now a shift from custodial sentences. I think fines that are very harsh would be sufficient as a deterrent.

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	I wouldn’t say there is collaboration for information sharing with PACRA because we have not gone there to request that information received by PACRA be passed to us information. The obligation is on the would-be investor to provide us with copies of what PACRA would have given them.

But we are currently trying to put mechanisms in place for sharing of information because the current ZDA Act does not capture all the investors that come into Zambia, especially those in the mining sector. One can come into Zambia and be an investor but not within the provisions of the ZDA Act. So we are hoping that we should have links with PACRA so that we are able to capture all the investors that come into Zambia.

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	The information in the registry of beneficial owners should be readily available to other institutions because we have the same goal. If ZDA had that information, it should ultimately serve the best interest of the country.

However, there should be guidelines in terms of who accesses that information. I am not too sure about automatic or direct log-in but it shouldn’t be a mechanism that is very bureaucratic. I would be comfortable with a prompt response to a request for information requested by another institution.  

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	Section 76 of the ZDA Act states that ZDA should maintain a register that is open to the public, who should be able to conduct searches within specified in relation to investment licences. This, however, is at a prescribed fee. In addition, the Act sets out parameters in terms of what kind of information should be availed. For example, we will not avail the business plan but we will avail the names, the nature of the investment, the conditions attached to the certificate of registration, but not the actual content of the business plan.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	I don’t know of any. 

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	Not that I am aware of. Of course, there are issues of confidentiality but there are exceptions where one can disclose otherwise confidential information. 

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I am not very sure about that.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	I am of the view that ZRA should link into PACRA than having procedures where one has to disclose the same information to several government agencies or institutions.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	No idea.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	Such a legal requirement may not have a direct impact on our operations but would of course enhance our ability to get information for purposes of evaluating investments because we would have more information to work with rather than just relying on what we get from PACRA. 


	17/03/17
	CTPD
	Based on the above definition, how would you define “beneficial owner”?
	My understanding is that this is the particular individual person who gets the benefits of a company.

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	No idea.

Interviewer had to explain the term for purposes of the substantive interview.

I will give an example of a company. A company exists as its own person, separate from those who form it. 

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	I have never heard of that term.

Interviewer had to explain the term for purposes of the substantive interview.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	It is necessary. We need a registry of beneficial owners which is accessible to stakeholders such as civil society. If the FIC knows the beneficial owners of a company, it will be able to track money that is leaving the country through illicit means. We at CTPD are looking forward to this because it will help the country recover money lost through money laundering, tax evasion and tax avoidance mechanisms, which thrive on the anonymity of beneficial owners.

One of the things we are passionate about is an equitable share of benefits accruing to the ordinary and poor Zambians. We advocate a tax system in which multinational corporations, which are paying almost nothing because of tax avoidance, can begin to contribute their fair share, and that will result in more money in the national treasury for pro-poor development.

I would not be comfortable with senior management but rather the directors themselves signing it.

The directors are closer to the beneficial owners and would know them better than managers, who will usually tell you they cannot do this or that because the director is not around. 

	
	
	What information about the identity of the beneficial owner should be disclosed to the public?
	The name of course, other companies in which one has a beneficial interest, nationality, residential address, even date of birth. I don’t see why one should have a problem disclosing such information.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	I think that generally, the law, including the Companies Act, encourages too much secrecy and lack of transparency. 

Now that the Companies Act is being reviewed, I think this is an opportunity to seal these loopholes and address issues of transparency through beneficial ownership disclosure. So the new Companies Act must have a clear provision for beneficial ownership disclosure and provide for clear guidelines on that. 

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	Currently not adequate but we now have a window of opportunity to do something about it.

When the law creates a requirement, you are likely to see more compliance and, in this case, achieve the objective of more equitable exploitation of our natural resources. 

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	There are a lot of capacity deficiencies in our government institutions generally, especially in the area of enforcement. It will not be easy to get extractive companies to comply by providing accurate beneficial ownership information and therefore, we need serious enforcement mechanisms.

There is also an issue of insufficient human resource in relevant government institutions, which will need to be addressed to allow for effective beneficial ownership disclosure by extractive companies.

I think it would have to be PACRA. 

PACRA already has the legal mandate to register companies.

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	There is definitely need to have more human resources, more trained staff.

We also have technological constraints which will need to be dealt with so that we are easily able to share this information and be able to quickly tackle issues such as money laundering.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	I think I spoke about our Companies Act as well as the human and technological obstacles which we need address to allow for effective beneficial ownership disclosure.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	It should all start with amending the Companies Act, which applies to all companies in Zambia.

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No. We don’t really have information on beneficial owners of extractive companies in Zambia.

I don’t think they are. Some of the weaknesses are what we have talked about.

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	PACRA should have the obligation to verify that information.

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information?
	No they don’t.



	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	Not to my knowledge.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	Not at the moment.

Yes they should.
For our own comfort, we need to know who they are before they even begin to carry on business. No one is comfortable dealing with someone they only know through a ‘shadow’. 

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	I am not sure what mechanisms they have in place in relation to that.
I think by working closely with other relevant government institutions, civil society and counterpart registries outside our jurisdiction.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	It should be a precondition. The bottom line is transparency.

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	It will be necessary to update the register annually whether or not the beneficial ownership status of a company has changed, but of course any changes must be brought to the attention of the Registrar of Companies as soon as they occur.
That will help the registry ensure that the information it holds is current.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Yes, there should definitely be a time frame.

	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	I think PACRA would still be able to do that.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Yes.

It could start with a fine, and eventually revocation of the licence.

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	Yes.

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	There should be a formal request. 

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	It is available but one must pay a fee to obtain it.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	If another jurisdiction needs such information from us or vice-versa, we certainly need to have technological capacity to share it so that we address the situation with minimum delay.

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I know there are confidentiality laws but I am not exactly sure how that would affect beneficial ownership disclosure. At one time we needed information from tax authorities about a tax reversal and we were told that there were confidentiality issues which did not allow them to give out the information we needed.  

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I am not sure.

Definitely.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	I think that ZRA could still access such information from PACRA if they and when they need it.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	No idea.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	Leaving the status quo as it is will mean people continuing to get away with money laundering, tax evasion and tax avoidance but if we have a law requiring beneficial ownership disclosure, then we can begin to track such financial vices. That would also encourage companies to be better corporate citizens and pay their fair share of taxes at pain of sanctions.


	17/03/17
	MINISTRY OF MINES AND MINERALS DEVELOPMENT
	Based on the above definition, how would you define “beneficial owner”?
	No idea, but I suppose a beneficial owner is citizen who derives a benefit from a company.

The interviewer had to explain the term to the interviewee.



	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	I think it is the owner of an asset having proof of ownership in the form of documentation.

The interviewer had to explain the term to the interviewee.

No idea.

The interviewer had to provide some working understanding of the forms and basic features of typical legal persons in Zambia, in the context of property ownership, for purposes of the interview.

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	No idea, but my thinking would be that it is a person who has understanding of the political situation/scenario and the risks associated with it.  

The interviewer had to provide some working knowledge for purposes of the interview.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?
	Yes, they should for the purpose of transparency and accountability because their activities affect the masses, for example, environmentally. Even in the case of PLCs, those who hold a controlling stake must have their identities disclosed. 

As a government ministry, we exist to serve the interests of the people. When the Zambian public knows the identities of the people who ultimately benefit from the country’s resources, processes such as the granting of mining rights will have been made more transparent, hence the operations of the ministry will be perceived with less suspicion and more confidence.

	
	
	Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	The form should be signed by legal counsel. 

This is because a lawyer helping to incorporate a company has no direct interest in the company and is, therefore, less likely to make a false declaration than a person who will be an employee of the company.

	
	
	What information about the identity of the beneficial owner should be disclosed to the public? 
	Name of the beneficial owner, their nationality, residential address and maybe other companies in which they have beneficial interest. Just like I do see in applications for mining rights, we ask applicants whether they hold mining rights elsewhere in Zambia or in other countries. Probably, even the source of the income used to establish a company in Zambia should be disclosed.

Disclosure of such information will help us to have a clear track record of the companies we are giving mining rights to, and at all costs avoid introducing in our industry elements with criminal backgrounds.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	I don’t think there is a legal requirement for companies to disclose the identities of their beneficial owners, unless there is just a failure in terms of enforcement or commitment to accountability.

For purposes of declaration of mineral sales, the law must be made set market price as the threshold. 

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	I don’t think they are adequate. I am sure there is need to enact provisions for beneficial ownership disclosure. 

I think it will make it easy for the ministry to monitor more closely the real objectives of investments coming into the country. At the same time, the ministry will be able to see the benefits trickling down to the masses as companies will be more inclined to be better corporate citizens and even more compliant with environmental protection regulations.

Once beneficial owners of extractive companies are identifiable, multinational corporations (MNCs) will find it difficult to falsify their costs. As long as there is legislation, we will be able to pick out and seal those loopholes. Not that we want to stifle investment, but we just want to know what is happening because these MNCs use transfer pricing and creative accounting to rip the Zambian people off tax revenue.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	I don’t know about PACRA but ZDA may need a little bit more capacity in terms of negotiation skills. What I learnt at the time of privatization is that as these foreign investors are coming, they engage expert negotiators. When these come to talk business with our officers who have no special negotiating skills, they simply confuse them with terms, and we simply agree to whatever they say. So we need human resource that has specialized skills and training and understands the international trends and practices in that regard.

Even in the case of ZRA, I talked about transfer pricing and creative accounting, we need to expose people to highly specialized training. In Australia, for example, they have people that just look at transfer pricing from many angles such that if one tried to play tricks, they will be caught from one angle. 

As for our ministry, I think what we need is funding so that we can carry out our inspections and monitoring more effectively. I also notice that as government institutions, we tend to operate in isolation of each other; there is not enough synergy. Of course, there is the MVCMP which I think will help because we will all be reading from the same page. In the past, a person shipping a mineral and is required to pass through the ministry would manage to ship without detection, and ZRA, who are the last in the line of policing would even facilitate that. So the MVCMP is a step forward in trying to synchronise our operations. 

I would suggest that it sits with Ministry of Mines. 

I think that Ministry of Mines is a very subdued ministry, and yet, to me, mining is the biggest industry in Zambia. When you look at the importance attached to this ministry, compared to other ministries, I believe it is looked down upon. But this is supposed to be a serious economic ministry that managers most of the foreign exchange that Zambia receives. Therefore, I think it needs more power.

In short, I would advocate that anything to do with the mining sector should sit here, especially that we are the licensing authority.

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	As I said, initiatives such as the MVCMP should be able to raise our levels of coordination as government institutions in managing the extractive industry in our country.

In addition, our ministry in particular, needs all sorts of expertise.  

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	Obviously, we need a law which compels mining companies to disclose their beneficial owners. Everything else will follow suit. 

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	I will still go back to the MVCMP. What that project intends to do is to provide a platform for sharing of information. For companies that are incorporated in Zambia, I think we need a provision in the law which requires them to disclose their beneficial owners in their application for incorporation. We can also collect the same information through annual returns.

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	I don’t think we have such a registry at the moment.

No, they are not. I think this is why this exercise is important so that we can do a thorough review of our legal framework and make sure that no investor can hide behind a company at the expense of the Zambian people. 

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	I think both the person submitting the information and the institution hosting the registry should be required to carry out a verification process. Sometimes when you give a task to someone, with time, they begin to forget their mandate.

Of course, the primary responsibility should lie with the person submitting the information but the Ministry could assemble a team and build its own capacity so that as information is being received, it is examined.   

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	At the moment, that capacity is not there because this is a registry which is yet to be established.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	Not yet.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	No.

Definitely, they should. But they should also provide that information when applying for licences and also when they have a change in beneficial ownership. 

It will be costly to let a company someone incorporate a company and start prosecuting them for illegal activities that could have been avoided with a bit of due diligence before the incorporation or registration.

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	No. 

A team would have to be assembled specifically for that purpose.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	I think so. Sometimes investors will want to bring in arguments that suit them but they operate in countries where one way or the other, the government is made to account for their presence and activities. So we must put in place measures to increase levels of transparency, and I don’t see why they should be afraid, unless they are coming in with ulterior motives.

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	As and when changes occur and in annual returns or even quarterly.

This serves as a control so that any changes can be captured as soon as possible after they occur to avoid piling of outdated information.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Absolutely.



	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	Assuming that the registry was hosted by PACRA, I think PACRA itself would enforce such a requirement best because they understand company obligations better than anyone else.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Yes.

I think fines would be deterrent enough. Custodial sentences would also be appropriate for a person who, with criminal intent, fails to disclose the required information or submits information that is false.  

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	I believe so. In fact, even NGOs could be given limited access to pick out information that is vital for their use because they work more closely with the people at the grassroots. To me, they are the best disseminators of that kind of information.

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	It is important for all relevant government institutions and agencies to be able to access beneficial ownership information automatically as long as such access by one institution does not interfere with the effectiveness of another in carrying out its mandate.



	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	It is available to the public but at a fee.



	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	No idea.

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I can’t think of any.  

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I am not sure.

Yes, there is. That will enable them to alert the tax authorities where they see any attempts by a company to evade tax.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	They could rely on information held by PACRA but there is no harm if they have the capacity to collect such information for themselves.



	
	
	Are commercial databases available which might contain beneficial ownership information?
	Not that I am aware of.



	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	When you have information, you make decisions on the basis of that information. So the requirement to disclose beneficial ownership information would certainly bring to light what was previously unseen from our perspective as a ministry.

Of course, the beneficial owners would not be happy with that because they want to protect their own interests and, in the short term, that may seem to slow down foreign investment in the country. 


	20/03/17
	OXFAM
	Based on the above definition, how would you define “beneficial owner”?
	A beneficial owner is the natural person who has a stake of ownership in an company. When considering beneficial ownership of a company, we must look beyond the name of the person or entity appearing in our records as the legal owner of a company and seek to discover who is the actual natural person or individual that ultimately owns or controls the company and its assets. It is that individual who is the beneficial owner of the company.

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	If I incorporate a company at PACRA under the Companies Act, my understanding is that this company qualifies to be a legal person. In short, a legal person is an entity recognized by the law as a person. 

At least I am aware that one feature of a legal person is that it comes into being by means of the law, and that distinguishes it from a natural person.  

Considering that we are discussing legal persons in the context of beneficial ownership, I would say that an important attribute of a legal person, such as a company, is that it is capable of owning property just like a natural person. However, it is only capable of legal ownership and not beneficial ownership because, as I said earlier, only a natural person can be a beneficial owner of a company. 

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	This is a person who, by virtue of their position and the interest they may have in a company, is exposed to risk and decision-making which creates room for conflict of interest in terms of how they discharge their functions. For example, here is someone who holds a portfolio in government as a minister of mines, and this person owns a mining company in Zambia. This is something I experienced a few years ago when I visited a certain mining company where there were human rights abuses. One of the things that the workers kept telling me was that they were being subjected to beatings and other abuses by the owner of the company, yet the head of police in that province was too powerless to do anything because the perpetrator was actually a minister in the government. 

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?
	Yes they should.

There is need for us a as country to protect ourselves by applying due diligence in order to be sure of the nature of companies that we allow to invest in our economy. It is not enough to know the legal person or legal owners; the papers that are brought for incorporation of a company should speak to the identities of the natural persons behind the legal persons, the intentions that they have, the source of the money that they use to bring those investments, their behavior and practices in the jurisdictions they are coming from have to be known. 

When you know all that, you are in a much better position to decide whether to issue an investment certificate because you have a clear picture of the investor. It also puts you in a better position if you have to seek redress and deal with a problem at the root. In fact it is something which is beneficial for the companies themselves; companies merge, companies compete, and if they have access to information on who is behind a given company, they will be able to make informed decisions.

As Oxfam, we operate in different countries, and if we know about certain practices of persons behind a company operating in another jurisdiction, it would be easier to bring it to bear on that jurisdiction when, for example, something has happened, let’s say by way of evading tax or human rights violation. We would also be able to assist government in terms of how they can deal with that sort of situation.

	
	
	Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	I think that the people hired to execute the operations of a company are not the best-suited to sign such a form. For example, a CEO is simply employed to discharge functions under the company. You need someone at the highest possible level in the governance structure of the company to sign the beneficial ownership declaration form.

For example, we have the MVCMP, which will benefit immensely from beneficial ownership disclosure because it is tied directly to the extractive industry. One of the challenges so far is that people who are required to sign all want their subordinates to do it. One should not shun their responsibility in that manner. The beneficial ownership declaration form should be accorded the seriousness that it deserves by requiring the people who are closest to the beneficial owners of the company to sign it.   

	
	
	What information about the identity of the beneficial owner should be disclosed to the public? 
	I may not go through the full detail of what information should be submitted but I think it has to be information that takes you as close as possible to the actual individual. It should be a requirement to submit even their exact location in terms of residence. One difficult task we will have is to make companies buy into this and understand the value of beneficial ownership not just for government and the citizens but for themselves too, so they should not be agitated that one is being intrusive.  

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	To start with, I think beneficial ownership must be anchored on transparency and accountability principles not just in mining legislation but, in fact, enshrined in our Constitution. It has been a challenge over the years in this country to enact access to information legislation because, as a people, we have a problem with putting information out there. We are all hesitant to make information that ought to be public available to the citizens for them to make informed decisions and hold us accountable. This is an issue of values and how we have put our Constitution because subsidiary legislation should have followed from those values and principles.

When you come down to mining legislation, you don’t see explicit provisions in there. There are very loose statements around transparency. This is why we are calling for specific action to legislate EITI because companies at the moment, as a major gap, are not obliged to provide this information. 

We have also done studies where you get data from ZEMA, you get data from ZDA, from PACRA, and there is no consistency; even when we have engaged officers from these agencies to show them what we found and asked if there is a structured mechanism of exchanging information and coordinating. But that is a factor of a loophole in the legal framework.

To address this, I think that beneficial ownership has to be anchored on values and principles that are espoused, above all, in the Constitution but also in subsidiary legislation like the Mines Act. The EITI also needs to be legislated and, that way, we will find it much easier to bring on board not just beneficial ownership but other aspects that are helpful for transparency and accountability.

In addition, our Companies Act should be clear in demanding beneficial ownership disclosure so that we are not just capturing people in the mining sector but other sectors as well.  

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	I think I already addressed the issue of how inadequate our laws in relation to beneficial ownership disclosure are.

Regulations for financial institutions in many countries, including ours, are not adequately explicit around issues that are important for transparency. That can be a weak link because financial institutions interact with all sectors; it is about money, so they become the facilitators of capital flight and all other things. That is an area we have to make sure is very solid. 

This will help people like the Financial Intelligence Centre and other government agencies to pick out these things quickly. If they can’t do it with the mining sector, they just have to look at the financial institutions side and pick up the information that they require. If they can’t get that information, they should be able to find it at PACRA and do so very easily.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	The simple answer unfortunately is NO, much as we have made strides. For example, on the side of PACRA, it’s quite impressive the strides that we have made over the years in terms of embracing ICTs to manage data and make it possible to facilitate registration of business and so on. But not when it comes to how highly centralized we are in running the affairs of government because data about companies, when obtained, should also be updated but you have a challenge there. I spoke about the challenge of coordination and collaboration; it’s a fact of capacity as well. 

Sometimes people just don’t have the time required to invest in coordination mechanisms. I will give you a practical and scary example, the planning department of the Ministry of Mines, such a heavy ministry in terms of mandate, is supposed to have about 12 people, but instead of that staff portfolio, it has only about 3 people, if I am not mistaken. It doesn’t even have a director! This is not just any department but the planning department, at whose heart is information, so how do you expect this process to function when you have such a human resource gap and a lot of other gaps that need to be looked at?

Some of that capacity has to do with how we are going to be involved in exchange of information with other jurisdictions. We need to inspire confidence and have in place systems that can speak to other systems.

What I think is that where the registry is hosted shouldn’t be so much of an issue. Obviously, it is subject to a lot of things, some of which have to do with capacity, positioning of a particular institution and the mechanisms for accessing information by the public, inter-agency data exchange and so on, but ultimately and in the Zambian context, that registry ought to be at PACRA.      

This is for the simple reason that PACRA is what already exists, as a starting point.



	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	We need to take deliberate steps to ensure that government institutions take an interest in each other’s operations. There is also need for the government to be willing to invest a little bit more in empowering our people with technological and other skills that match the expertise existing in mining companies.   

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	Yes, and we have talked about them.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	Like I mentioned, one of the things is to make sure that legislation that is not just specific to mines does embrace beneficial ownership disclosure. I referred to the Companies Act, as a good example, and the financial regulations. I spoke about the Constitution having provisions that support this kind of thing.

Another example I can give is that the process that you have embarked on yourselves is a good platform where you can interface and interact with people who are sitting in other sectors, even at the level of government, people who are in commerce, and get their views about this issue. 

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	I don’t know of anything that resembles a beneficial ownership registry in Zambia at the moment but what I know is that when you go to PACRA and request information, it is not a publicly available registry, by the way. Before we even talk about beneficial ownership disclosure, we should have a public-accessible registry of companies that are registered in Zambia based on the kind of information that has been captured already. 

When we were doing the study I referred to there was a certain amount of information that was completely denied to the researchers, and yet this is information that companies provided to PACRA, a public institution, about who they are. 

The heart of the matter is that citizens, government and the companies themselves should be able to access this information and use it. It is, therefore, not enough to have provisions for companies to provide this information about the natural persons behind them if, on the other hand, we are making it difficult for citizens, civil society or the media to access that information and put it to use. If anything, there would be no harm having a schedule of publishing this information unsolicited, making it available even online where people can access it. This is why we are able to get information about companies operating in Zambia only using our colleagues in the US, for example, because their jurisdictions allow for certain information to be public. In Zambia, we can’t.  

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	Primarily, the obligation should rest on the one supplying the information. PACRA then, as part of its duties, can exercise due diligence to make sure that things add up. 



	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	While we are looking at PACRA, in assessing institutional capacities at the moment, one of the things that must be looked at critically is that of clarity of mandate, and how the mandate of one institution should interact with that of another. I think that this will help institutions give up their insecurity that when we share information with another institution, we make the other institution more powerful than us.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	At the moment, there is no statutory obligation for beneficial ownership disclosure but, inevitably, such mechanisms will need to be devised before a law comes into force for that purpose.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are your reasons?
	Currently, they are not.

Without doubt, they should.

That is a good way to prevent people with wrong motives carrying out their plans in our country.

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	I am reluctant to comment on that because those in charge of the registry know better what systems they have in place at the moment.

It is matter of collaboration with individuals and organisations that subscribe to the cause and purpose of the registry. Beneficial owners of companies live in communities of human beings who can be help if approached.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	Yes, it should. If you were able to quantify the loss that we have suffered because of not being diligent about certain companies that we have allowed to operate in our country, then we would think twice. The issue is do you just want to attract as many investors as possible or you want to be careful about the quality of the investment you get and its long-term impact on our people, the environment and so on? If anything, investors worry more about the stability of our policies and laws than the kind of information we require about them.    

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	The starting point would be to review the current reporting requirements, specifically for the mining sector, in terms of the volume and frequency of information that they provide and the arguments that have been made for providing such information, as well as the counter-arguments given by the mines. This is because some of the changes made over the past few years have been, in part, to try and minimise the reporting requirements so that the mines complain less. Once that is done, it will help us understand why the current reporting requirements, say in terms of production, are being effected the way they are. 

Of course, changes that occur in beneficial ownership cannot be guessed by the government, so the companies should have the obligation to report such changes promptly when they occur but beyond that, the current arguments and rigidities must be considered carefully so that they do no continue to reflect even after the legislation for beneficial ownership disclosure is passed.   

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Yes, when a change occurs in beneficial ownership of a company, the law must clearly provide a time period within which the company must report the change for purposes of updating the registry. 



	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	I would rather a different institution did that, and this is just my opinion. For example, if something happens, the Financial Intelligence Centre would have a very keen interest in enforcing beneficial ownership requirements, although at the moment, the law does not put them in a position where they should do that. It would be difficult, in my view, for PACRA to do that for various reasons, including capacity. In fact, it would be a mistake to lump huge amounts of mandate in one agency without creating in it a proper enforcement setup.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	I am not well-placed to give specific sanctions, but when I look at several pieces of legislation, including our public finance management laws, I don’t know why we are very conservative in terms of sanction mechanisms… In 2015, when we heard that mining legislation was being reviewed, we sat with parliamentarians among the things we brought out to them, which we felt they needed to consider when reviewing the Mines Act, was the sanction mechanism. Why are we so conservative when it comes to sufficient punitive measures for erring companies and public officers? The penalty units in our laws are so simple to pay, especially for companies. Let me just say that we need to be very firm; and that should not bring about the argument that we are deterring investors. We must also learn how other jurisdictions are dealing with such issues. 

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	I think that such information should be available to the greatest extent possible. At the end of the day, it is one government regardless of the different mandates of these agencies, so it has to be done in a manner that allows, as far as possible, for access to the level of detail required by another agency when it is needed.



	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	Of course, the way I would access information that is sitting in a government agency is different from the way a sister government agency should access that information. 

There must be sufficient security around how people access and use information and the systems must interact in a way that doesn’t compromise that security, but the point is that there are ways of building data infrastructure to allow for inter-agency automatic exchange of information. In fact, it will show you who accessed it at what time and what they need it for; it leaves a trail.

Not necessarily. The advantage of allowing agencies automatic access to beneficial ownership information held by the registry is that it would save time and help us to deal with situations as soon as they arise.   

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	During the study I referred to, there was a certain amount of information that was completely denied to the researchers, and yet this is information that companies provided to PACRA, a public institution, about who they are. This is why I agree that we need the access to information legislation enacted because there is no point having beneficial ownership disclosure if that information cannot be put to use.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	I can speak to one, in terms of how we operate as countries in the subregion and on the continent. I don’t think we have gone far enough in making sure that we are deliberate about countries we have something in common with. Some countries have made headway because they have something in common. For example, the OECD countries have taken steps around this issue because they have something in common as a bloc. It is important for us to put in place mechanisms that will enable us to interface with other jurisdictions. At the moment, we are not demonstrating enough resolve to deal with this. 

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I think I can link it back to the aspect of the access to information legislation. With our State Security Act in this country, in my mind as a layperson, those are some of the laws we need to review.  

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I wouldn’t really know exactly how much of that information other government authorities are aware of, but I think that the MVCMP is one initiative that allows for a good measure of exchange of information between our revenue authorities and other government agencies.

If information held by tax authorities helps other government agencies and institutions to effectively execute their mandate, certainly there is need to avail such information to them, and to avail it in a manner that is timely. 



	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	My feeling is that there is no need for them to do that if we do a good job in making sure that we have systems that are integrated. At the moment, investors are having a field day because they know that there are things they will get away with at ZRA because Agency B doesn’t know or they know very little information; go to ZDA, PACRA and so on, it is the same.

This integration also helps us in terms of operating in a cost-effective manner because you will not be giving the same mandate to several institutions and creating confusion in the first place. I think that the revenue authority is already challenged because it is a highly centralized unit of government dealing with so many taxation issues beyond the mines, so if we did a good job elsewhere and are able to facilitate that exchange of information we spoke about, then it should be okay for ZRA to obtain such information from PACRA. It is also much easier for citizens to hold a particular government institution or agency accountable when you know the exact extent of its mandate and what is expected of them.  

	
	
	Are commercial databases available which might contain beneficial ownership information?
	Not to my knowledge. All you find at PACRA at the moment is information relating to directors and maybe shareholders of a company.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	The lack of a statutory beneficial ownership disclosure requirement is what puts us in the situation we are in today. You can make a good argument that the reason we have so much money that is lost through illicit financial flows is inability to collect beneficial ownership information. We need a good grasp of the identities of the natural persons operating in our extractive, their backgrounds and so on.

The flipside is where we will be able to make much more prudent decisions as a country. We will be able to know, when we are looking at an application by a company for a licence, how to make a decision that is good for our people and the environment, and citizens will be much more empowered to hold companies to account both here and abroad.

That will also set a good precedent for what should be happening in other sectors, so we see this project as an entry point to change the game in terms of how we manage our natural resources. 


	20/03/17
	PACRA
	Based on the above definition, how would you define “beneficial owner”?
	I wouldn’t say that we, as an institution, have a position as to what beneficial ownership is. My basic understanding is that a beneficial owner is someone who is the ultimate beneficiary of shares. From the perspective PACRA, I suppose the focus is on shares.

From what I have gathered there is no universal definition of beneficial owner. If you look at the EU definition, it also includes someone who has control of an entity. So in the case of an individual share, the beneficial owner would be the ultimate beneficiary, not necessarily the legal owner. In terms of a company, it would refer to a person who exercises control over the company but these are views that are still refining in line with the trends internationally.    

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	It is an artificial person, a corporate body, a non-natural person or a juristic person.  

A legal person is capable of owning property but of course not in a beneficial sense because one way or the other, we have to end up with a natural person who is behind this corporate entity. 

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	Quite honestly, I have not addressed my mind to that. I am just wondering where you would put the threshold for one to be considered a PEP.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	Looking at the trend today, Zambia cannot avoid the wind of beneficial ownership disclosure. Certainly, companies will have to be compelled to make such disclosures. 

I don’t think it is so much for our purposes as PACRA; it is more for law enforcement agencies. This move towards beneficial ownership disclosure is not something that originated from company registries but from law enforcement agencies, organisations fighting terrorism as well as tax authorities. So in this process, PACRA will just be facilitating the work of these other agencies.

However, I still have my own concerns. By looking at beneficial ownership, generally we are targeting either individuals or firms that have something to hide behind corporate veils, but the question is if, for example you are dealing with a terrorist, and you ask them to disclose the identity of the individuals behind the company, what guarantee do you have that they will give you truthful information? No one seems to have a categorical answer to that. The only thing people are saying is that you need to have a mechanism for vetting this information. What we need are linkages between different agencies, so that you are able to bounce of the information you have against other institutions. Otherwise, we may spend much on this project and yet fail to get the result we want.   

Another thing is that much of the justification has to do with terrorism but, much as we would all want to know the natural persons behind such activities, no one has told us how effective this concept is.

The directors would most probably know better about the beneficial owners of a company than a mere employee, so that should be their province. 

-

	
	
	What information about the identity of the beneficial owner should be disclosed to the public?
	I have not really thought through that and come up with a position, so I will only speak on the basis of what I have learnt from conferences. In the UK, for example, the entire register is not accessible to the public. It is only accessible to law enforcement agencies, which takes me back to the question of what we are trying to address. If it is tax evasion, who has an interest in tax evasion? Then let’s avail this information to them. 

Of course, we wouldn’t want to replicate what is in the UK; we have to look at why, in Zambia, we are introducing this, and depending on our objectives and culture, we can decide who this information should be availed to. In the Companies House of the UK, for example, they don’t avail to the public personal information such as residential address, telephone number and so on.

Drawing on the experience of the West, perhaps not all information may be made public; some of it may be withheld from the public. For example, personal details of the individuals such as age. In the West, the issue of transparency versus data protection is a big issue. I think that what we are trying to achieve is what should inform the type and amount of information that must be availed to the public.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	Of course the Mines Act and perhaps a number of licensing Acts so that a licensing entity authority should demand to now the individuals who ultimately control a licensee. For instance, it is a requirement already for banks to ascertain the identities of the beneficial owners of their customers.

We just need the necessary amendments to the Statute Book.

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	No.
The position of the law is what matters. Only if the law requires beneficial ownership disclosure will a request for such disclosure have legal force.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	My view is that a key ingredient for this project to work is ICT connectivity. Just having one entity having beneficial ownership information may not be that useful because some people will lie.

I know that ZRA has gone electronic through the MVCMP. One missing link is the National registration Office. As PACRA, we have been seeking to link our system with that office so that we can easily vet some of the information submitted to us, but we are unable to do that because they are still haven’t digitized their records.

PACRA should be better placed than any other insititution to host the registry.

This is because we are not confined to a specific sector. Whereas Ministry of Mines, for example, is concerned specifically with the mining sector, we cut across the business community. Secondly, our core business is that of being a repository of information relating to companies, so hosting a beneficial ownership register would simply be an extension of our mandate.

If the objective is suited for a particular institution, we wouldn’t mind letting that institution host the registry. In any case, there isn’t much benefit in hosting it. 

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	We need the machinery of government to operate in a more coordinated manner. Another thing is that we need personnel that not only have good understanding of this concept but are also committed to its objectives.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	Yes, there are. I say so because our Statute Book generally needs to be reviewed and relevant legislation amended or enacted in order to provide legal basis for such disclosure.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	Speaking for PACRA, our mandate, as I said, cuts across all sectors in the business community. Since companies are incorporated by PACRA, it will be easy to collect beneficial ownership information at the point of registration.  

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No. The closest we have are perhaps the details we collect on the form upon registration, such as shareholders, directors; that is all. In fact, we simply have to start from a new slate because there is really nothing on beneficial ownership in our Companies Act at the moment. The legal owner is assumed to be the beneficial owner.  

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	The responsibility for the correctness of the information should ultimately rest with the one who is providing the information, but of course that shouldn’t absolve PACRA of the need to put in place measures to countercheck the information that is provided. We can do that but I don’t think we should be ultimately responsible for the correctness of the information because that would expose us to legal suits and so on. If you lie, why should the person you lie to be held responsible?  

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information?

 
	Looking at the countries that are ahead of us, in this area, one gets the impression that the verification is largely through the interconnections of the system; it is not so much about evaluation of the information contained in a form. In any case, and this has been one of our biggest challenges, we are not experts in forgery, so that would be very difficult if we approach it from the point of view of scrutinising the information to see whether it is correct.

  

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	No. My take would be that we are better of linking the systems in the hope that through any inconsistencies in the information that they may have given, one will be caught. That is the context in which we would have to do the vetting.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	Not as the law stands today.
Yes, but it should go beyond that. Even existing companies need to provide beneficial ownership information. 
Collecting beneficial ownership information at incorporation stage is the easiest way of capturing it, so we will need to amend the form, but we also need to collect that information through annual returns.

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	We try our level best within our means.
We need the National Registration Office, among others, to be helped to quickly digitalise their operations so that we can easily bounce off such government institutions some of the information we receive as a way of counterchecking it.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	It could be a precondition but the challenge is how do you tell whether I am telling the truth when I declare that I am the beneficial owner? In most cases, this information becomes critical when something happens and you now have to go back and find out who actually is the beneficial owner. 

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	As and when the changes occur.

So that the register is kept up to date at all times.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Definitely.

	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	I don’t think PACRA has the capacity to go beyond collecting this information and ensuring that it is submitted in accordance with the law.

Law enforcement agencies would have to handle breaches or submission of false information. Of course we would have to collaborate with them but we wouldn’t want to stray too far from our core business, which is being a repository of this information. 

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	That is inevitable.

We can have custodial sentences for submission of false information.

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	We currently have an electronic platform for information sharing. It is structured in such a way that we provide information on that portal, from which other entities extract it. I would suggest a similar arrangement for beneficial ownership information.

 

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	I don’t see why other government authorities should be requesting for such information. The assumption is that these are public institutions which have integrity and they will use the information for purposes for which it is intended. I think it will also lessen our work because so that they don’t have to physically contact us each time they need information.

We could simply have an arrangement where as long as the obligations and rights of the parties are clear, then we could share the information on such a platform.     

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	It is available at a fee.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	Verifying information coming from outside our jurisdiction is a huge challenge. As we speak, we are not connected to any international registry, so we can’t verify such information. For example, we have foreign companies which have registered branches here, but we have no way of verifying with the countries they come from that this information is genuine.

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I am aware that there is a law administered by ZICTA dealing with electronic transactions but I haven’t looked at it. I suspect there could be something there on data protection.



	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	Speaking for ourselves, we do have in place mechanisms for exchanging information with our tax authorities. So far, we are happy with the progress we are making in complementing each other’s roles.

Definitely, there is. As I said, we are one government and should be seen to have our goals feed into the common good of the country. 

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	I don’t see any problem with that if they have the capacity to do it. Besides, that would provide an opportunity for us to compare our respective sets of information. In fact, after we linked our systems, one of the things it exposed was inconsistencies in terms of data submitted by companies. 

The only question is which one would be the authoritative source, so it would be important to be clear as to which registry supersedes the other so that even if one goes to court, it should be clear which information must be relied on. From the company law point of view, company details are provided for under the Companies Act, which we administer. 

	
	
	Are commercial databases available which might contain beneficial ownership information?
	I am not aware of any.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	Speaking as an outsider in relation to the Ministry of Mines, I would assume that their concern is to know beneficial owners for purposes of taxes. Assuming that would help, and that the tax problems are due to the anonymity of beneficial owners of extractive companies, one would argue that benefit of this will be transparency and increased tax collection.

However, the mining sector is faced with several challenges such as under-declaration or cheating which, sometimes, has nothing to do with beneficial ownership. The issue could be whether we have mechanisms to monitor what is produced, so I don’t know whether beneficial ownership disclosure will make much of a difference. Of course, the experts in the Ministry of Mines may have come to the conclusion that the bottleneck is the lack of disclosure but I am not so clear how that will help. When one mine owner was telling us a few years ago that he was making millions after acquiring the business cheaply, I am not sure it had to do with not knowing who was behind that transaction; it is just the way we have organised our mining sector. Is it a way that we can derive maximum benefits?

Anyway, it could help from the tax point of view. The challenge has been having many layers of ownership. It could also help in matters relating to transfer mispricing where you find the same group of companies are trading among themselves on non-arm’s length terms, and through that, they are able to evade taxes.     


	21/03/17
	TIZ
	Based on the above definition, how would you define “beneficial owner”?
	A beneficial owner of a company could be an individual or a company that is behind or controlling operations and making decisions in a corporation.

It becomes very important for us to have that knowledge because we are dealing with public resources which are for the benefit of everyone. Now the manner in which the operations of these mining firms are done is usually in the interest of those ultimate owners. Only when you know who the ultimate owner of an entity is are you going to get your target right in terms of what you want to do and how you want to deal with them.  

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	I can give an example of a company. If a create a company, it is a business venture, and I register that, it becomes its own legal entity.

A legal person is able to transact and enter into contracts. It is distinct from its owners, especially in terms of liability. It can sue and be sued in its own name. 

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	It is somebody who holds public office and is involved in making decisions that affect the public or the management of public affairs, or who may have influence over the manner in which those decisions are made or is connected to people that are in powerful positions and therefore may tend to receive favours for the mere reason that the person is so connected.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	We certainly support the idea of beneficial ownership disclosure.

As TIZ, we promote transparency and accountability. This disclosure would make it easier for us in civil society and the citizenry to hold mines and the government to account because people hide behind legal persons and are using other people as fronts, so we need a system in place to make sure that accurate information is made available to the public.

In addition, part of our work is to participate in governance activities and in pointing out to the state, especially in relation to important decisions, weakness that may exist in their policies. Knowing beneficial owners of extractive companies aids good decision making on the part of government.   

In my view, it does not matter so much who signs the declaration form. What is important is the kind and accuracy of the information contained in it.

-

	
	
	What information about the identity of the beneficial owner should be disclosed to the public?
	The name, date of birth, residential address, source of capital and other businesses in which one holds beneficial interest.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	As far as I know, there is no provision for beneficial ownership disclosure in our laws.

Secondly, EITI issues in Zambia are not yet law but voluntary, which means that a company can choose to declare or not to declare its beneficial ownership information. 

There is need to enact the ZEITI Bill so that EITI requirements can have effect in Zambia.

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	They are certainly not adequate. The Companies Act and perhaps the Mines Act will need to be amended to provide for beneficial ownership disclosure.

As I said, beneficial ownership disclosure in Zambia today is not something that a company can be compelled to do because there is no legal requirement or framework for it. Enacting and amending legislation in accordance with EITI Standards is the only way companies will be compelled to provide such information to the relevant registry. 

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	I was once at a meeting where I was saddened to hear that the Ministry of Mines does not have the capacity to establish how much mineral wealth is being mined out of the ground and that they depend on figures provided by the mining companies themselves, which I found really upsetting. If we don’t have the capacity to know how much is being taken out of our ground, can we say they have the capacity for this? I feel they have the capacity but it is the political will that is lacking, possibly because there are PEPs who are benefiting from this. People may be scared to do their job because of those behind these business entities. That is why we need that disclosure in place.

In addition we need to invest in technologies that make us a bit more efficient. As a monitor of an industry you need to be ahead in terms of the technologies used in the industry and how to obtain information about your mineral resources.

I think that both PACRA and the Ministry of Mines should have the same information.
PACRA is the company registration authority where information about companies operating in Zambia should be kept. At the same time, the licensing authority, which is the Ministry of Mines, needs to have that information too.

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	There is need for less political interference. What is needed instead is political will to empower these institutions adequately and allow technocrats to operate independently and free of political intimidation. 

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	The biggest problem is lack of political will. If there was political will, it would not be a problem to take the necessary legislative and administrative measures to ensure that the objective of beneficial ownership disclosure is achieved.  

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	For us as TIZ, that is very important. Even most of these corruption issues can easily be detected because we know would know the people behind these entities.

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No.

I wouldn’t say that they are; at least not from where I stand.

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	It should be both the entity submitting the information and PACRA. Primarily the person submitting the information needs to take responsibility for its correctness but of course verification must be done by a body mandated to do an independent verification.



	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information?

 
	Most of our government institutions of course need capacity in terms of personnel, skills and equipment. These multinationals have all this expertise to take advantage of the loopholes, so our institutions need specialised skills; otherwise beneficial ownership disclosure will not be easy to achieve. And again, political will is necessary to support these institutions because sometimes the officers may be willing and have the skills but somehow they don’t have support, and it becomes difficult for them to do their job.

Further, as one chief was saying, go to the mining cadastre and ask for a map. Either they will not give it to you or they may not even have it but go to the UK, and you will find that same map, and they are able to tell the location of a particular mineral in Zambia, yet our officers there do not know. All that is an issue of capacity. Of course they have now started computerizing their system but should have happened long ago. 

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	Not at the moment.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	Not as far as I know.

Yes they should from the very beginning.

That is what transparency entails, and the process will most probably be more effective that way. 

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	I have no idea.

Through inter-agency investigation.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	That is the way to go. Sometimes we have treated these businesses too leniently at our expense. If we allow anyone anyhow and it brings in criminality, which we still have to deal with at a high cost, that doesn’t make sense.

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	Changes must be reported soon after they occur and within specified intervals, for example, in annual returns.

We need to have up to date and reliable information in the registry.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?


	Definitely, and if they don’t do it, penalties must follow.

	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
	We have too many institutions at the expense of public resources. I would suggest that PACRA still handle that responsibility. If they have no capacity to do that, a relevant unit could be built within their system, but the unit must be allowed to operate objectively and independently.   

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	There should be sanctions for submitting false information, which should be made very clear t the point of the information that if you give false information, this is what will follow.

Deregistration ultimately. Of course, there could be fines but the ultimate should be to bar them from doing business. And I think custodial sentences have not been the most effective because one will still come out and continue enjoying his loot, so sanctions should also target the company itself through naming and shaming.  



	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	 Yes.

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	That is very important, but there must be some kind of control to prevent abuse of the system by some elements. There should be authorised officers in different relevant agencies, who must have free access to the central system through automatic logging in. 

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	It is but I think they charge a small fee for one to conduct a search.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	There should some collaboration going on because most of the issues related to beneficial ownership are cross-border in nature and unless you have mechanisms that are able to facilitate cross-border collaboration, the you won’t be effective.  

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	I am not aware of any.

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I wouldn’t know about that either.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	If there is an inter-agency system which ZRA has access to, then that may not be necessary. That is one of the ways in which we can make business easy.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	I don’t know of any.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	If we want to promote ethics in business and avoid things like transfer mispricing, all that has to be enhancing transparency and access to information. That works well, especially for us developing countries that are mineral resource rich.

The problems we are talking about now are as a result of the necessary laws and regulations in that regard. 
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	Based on the above definition, how would you define “beneficial owner”?
	Beneficial owners of a company are the shareholders. 

	
	
	What do you understand by the term LEGAL PERSON?

What are the most typical forms and basic features of legal persons in Zambia?
	No idea. 

The interviewer had to explain the term for purposes of the interview.

The interviewer had to explain the most typical forms and basic features of2 legal persons in Zambia.

	
	
	What do you understand by the term “politically exposed person (PEP)”?
	No idea. 

The interviewer had to explain the term for purposes of the interview.

	
	
	Should companies disclose their beneficial owners and share of ownership of companies? 

How would this disclosure benefit your work?

Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? 

What are the reasons for your answer?
	I don’t know, but there are already existing laws in Zambia requiring that you disclose the shareholding structure of a company, and the industry has been complying with this. Now if you go further by requiring information which is not backed by law, it becomes very difficult. But I think that between the industry and major stakeholders, especially government, there have been issues of mistrust in the past, and I think it is high time some of these issues were dealt with. 

Well, we will encourage our membership to go a little bit further in disclosing the structure of their companies; that doesn’t hurt, unless there is something around it. As an example, the commitment of the industry to EITI is seen by our joining EITI from inception. So far, about eight reports have been published, and the latest was presented to the membership and included issues of beneficial ownership. I don’t know what the compliance levels are, but I think we are moving a step further because some companies obviously have disclosed; maybe one or two companies haven’t disclosed their beneficial owners. For now, I think it is a good step. 
It will benefit the industry by enhancing the issues of transparency and trust because these issues have been a matter for quite some time. But what you also need to know is what the requirement of beneficial ownership disclosure is trying to yield; what mischief is there? Is there a problem that it is trying to sort out, or is it just a matter of principle? If there is a major problem such as stealing natural resources, which I don’t think is a problem for now, these companies have been reporting and have been complying. So I think just to go a step further by showing that the industry is committed to transparency, it will be of benefit to put to rest issues of suspicion. 

If you look at the EITI, I think we should follow the same pattern of what is happening now, where you have a senior person in the management structure to sign. I don’t know whether there has been a problem with that. We can even go a step further, maybe the auditors, so that you don’t need to call the auditors again and start doing another job. Maybe they should go a little bit further by putting it in the terms of reference when they have an external auditor looking at the overall accounts of the company.



	
	
	What information about the identity of the beneficial owner should be disclosed to the public?
	It depends on how we craft the law. We may go with the parameters that we can define when it comes to stakeholders by way of consensus.

	
	
	What are the known gaps or weaknesses existing in reporting on beneficial ownership information? 

How do you think these can be strengthened?
	Yes, the weaknesses are there! In general the compliance levels with EITI from the mining industry have been quite high, even though it is voluntary, because we are committed to issues of transparency. This is notwithstanding that there is no law. If we had not been complying, EITI would have failed, especially that it has been a voluntary process. This gives you an indication that the industry is committed to transparency.

You know, beneficial ownership is a new thing, and it might take a bit of time for companies to come on board, but eventually, we will get there. So there might have been one company that submitted to their expectation but that doesn’t mean that other companies are not committed.  

It’s through dialogue; the dialogue process is very key. You need to allay the fears of stakeholders. We don’t want this thing to be treated as another kind of policy from the government, and we don’t want it to add a cost to the industry. You should take note of that; we don’t want it to add a cost to the industry. It shouldn’t be treated as another policy change by government. In the past ten years, we have seen a lot of policy changes, which has unsettled the industry, especially on the fiscal regime. Right now, we are dealing with the issue of a ban on night driving, which has cut our concentrate supply to other mines and reduced revenue to mines and also the income to government. We recognize the issue of protecting lives but it has been misinterpreted; instead of restricting it to PSVs, now they have even included commercial fleet, which move our copper…

	
	
	Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? 

How will the alignment of these laws strengthen beneficial ownership disclosure?
	Our Companies law needs to be revised. 

It doesn’t even define “local company”. We have been having problems as an industry because they have been telling us we don’t support local suppliers and are not adding value to local content, but how do you define local company? A company from Sweden may come in and is treated as a local company because when they come in, they go to PACRA and register.

As I said this process, at the moment, is voluntary. It can only become mandatory if it is provided for in the law; right now it is not.

	
	
	How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? 

Which institution do you think is better placed to host a public registry for beneficial ownership information? 

What are the reasons for your answer?
	PACRA should also look at their requirements, and ZEITI should work in collaboration with PACRA and to make sure that these things are clearly defined. We don’t want another institution coming in to impose things on us. What we want is that when an investor is making a decision, they need to clearly see the requirements in Zambia. Then they can make a decision whether to come in the country or not.

I feel PACRA would be best. 

That would strengthen PACRA’s mandate as a repository of business information.

	
	
	If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
	I don’t see the need for this kind of disclosure in the first place.

	
	
	Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
	Yes there are. I think we have talked about some of them.

	
	
	How can government institutions scale up beneficial ownership disclosure to all sectors?
	Yes. There are other sectors which are also contributing to this country’s development. We have sectors like the forestry, which have a lot of money that is going… look at the issue of the mukula tree, which is very hot, so we should be able to expand.

Apart from that, the construction sector should also be looked at. There is huge money going into that sector. Who knows the real owners of those companies that come to get millions and millions of dollars from our economy? 

	
	
	Does Zambia currently have a registry of beneficial ownership information?

Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
	No.

I am not sure if they are

	
	
	Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
	It’s not my responsibility. If I give you information, the onus is on you to prove that the information I have given you is not correct. I have given it to you, so if you want to validate it, go ahead and validate it through your channels.

 

	
	
	Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information? 
	I am not in a position to answer that because I don’t know the expertise of PACRA. But I think they have done a very good job. The transformation that has taken place at the Agency in the last few years is commendable. Right now, they are one of the most efficient offices that you can walk into and receive a good service.

	
	
	Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
	I really don’t know. PACRA would answer that one better.

	
	
	Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? 

Do you feel they should be required to provide such information at incorporation stage?

What are the reasons for your answer?
	No.
Probably. But what you also need to take note of is that changes will occur, so again it will be up to the stakeholders to agree on what period is suitable.

	
	
	Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? 

How should the registry verify the information to ensure that it is accurate?
	I have no idea about that.

	
	
	Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
	It shouldn’t. Unless there is a big problem that we are trying to cure, but right now there is no problem. If I ask EITI, there is no scandal; Zambia is not like some countries. Maybe it is just an issue of good corporate governance that we are trying to do this.

Even the issue of transfer mispricing is one issue that we can spend the whole day arguing. It is a pity that in the case of Zambia, there are no specific reference points. When government talks about transfer mispricing, bring evidence, and somebody will be able to respond to it.  

	
	
	How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? 

What are the reasons for your answer?
	Maybe annually. 

In fact, that takes me back to the background that I gave you. We are placing a heavy burden on the industry, every time to be attending to frequent changes by the government in terms of policies and laws. 

I think government needs to relax because we are competing for this kind of investment, and Zambia is not the only destination in terms of investment, and when you look at the world production, right now we are counting for three percent of the world production of copper. So investors will choose where to go because as an investor, I don’t want to bring in one billion dollars and then you subject me to so many requirements in terms of documentation and changes that I can’t even plan properly for the next five to ten years.

	
	
	Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
	Obviously they have to update! Don’t they update their records every year when they are doing returns? Just annual returns will be enough.



	
	
	Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?

	PACRA would know better how to enforce such matters effectively.

	
	
	Should there be sanctions for failing to comply with beneficial ownership disclosure requirements?

If there should be sanctions, what kind of sanctions would be appropriate?
	Sanctions should not even come into the picture. 

The existing laws that govern mining companies are sufficient. If you submit false information, then investigative agencies will come in. PACRA will just report to relevant investigative wings. So let’s leave it to existing laws. 

	
	
	Should the beneficial ownership information held by the Registrar be available to other government authorities?
	Ask that question to government!

Maybe, through initiatives such as MVCMP and e-governance, but PACRA will also not allow just anyone to automatically log into their system. There should be some level of control.

	
	
	Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?
	That is fine.

	
	
	Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
	Already people are accessing shareholding structures. When I go to PACRA, I will be able to get it.

	
	
	Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
	There will be some challenges because some countries have their own laws for the protection of their citizens. Here we insult our celebrities and people who have done a lot for this country, but other countries treat theirs like gods. 

	
	
	Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
	Maybe ZICTA Act. I am not sure. Also in agreements under the Mines Act, but confidentiality should be upheld because no company can deal with a government without issues of confidentiality.

	
	
	Are other competent authorities aware of the information collected and maintained by tax authorities? 

If not is there need for them to be aware of such information?
	I don’t know.

There is no harm.

	
	
	To what extent should tax authorities collect information on the ownership and control of legal persons?
	There is no harm if they want to.

	
	
	Are commercial databases available which might contain beneficial ownership information?
	I don’t know of any.

	
	
	What are the implications of beneficial ownership disclosure or the lack thereof?
	That’s why I said unless there is a problem because I don’t know their intention in this issue of beneficial ownership. I don’t know whether we have just copied because it is a global standard and we want to implement it in Zambia or somebody else wants to benefit who is based somewhere else. We don’t know the intended purpose of this thing, unless things are not working properly. Our position is that for now, the existing laws on operations of companies are adequate.  


APPENDIX D

GENERAL QUESTIONAIRE ON BENEFICIAL OWNERSHIP DISCLOSURE IN ZAMBIA
My name is . . . . . . . . . . . . . . . . . . . . . . . . representing BEMVI Associates and I am working with the Ministry of Mines and Mineral Development/Zambia EITI Secretariat on a project to review the legal and institutional requirements of beneficial ownership reporting in Zambia. 

Today’s interview includes questions on your understanding of beneficial ownerships. 

It is very important that you understand that everything you say will be completely confidential, and your name will not appear on any publicly seen document. Also, you may stop the interview at any time if you do not wish to continue. 
Your participation in this review will help mitigate the risk of losing out on the benefits of extractive assets which are too often misallocated.
Do you have any questions? 

Will you participate in our study? . . . (Yes) . . . (No) 
Signature (Mark) ............................................

N.B: Please note this questionnaire is a general one meant to elicit information on beneficial ownership from all stakeholders. A question repeated is meant to validate an answer from a different perspective.

THE ZAMBIA EXTRACTIVE INDUSTRIES TRANSPARENCY INITIATIVE
GENERAL QUESTIONAIRE ON BENEFICIAL OWNERSHIP DISCLOSURE IN ZAMBIA.

INTERVIEWERS OPENING REMARKS

· Corporate vehicles
 such as companies, trusts, foundations, partnerships, and other types of legal persons and arrangements conduct a wide variety of commercial and entrepreneurial activities. However, despite the essential and legitimate role that corporate vehicles play in the global economy, under certain conditions, they have been misused for illicit purposes, including money laundering (ML), bribery and corruption, insider dealings, tax fraud, terrorist financing (TF), and other illegal activities. This is because, for criminals trying to circumvent anti-money laundering (AML) and counter-terrorist financing (CFT) measures, corporate vehicles are an attractive way to disguise and convert the proceeds of crime before introducing them into the financial system.
· The identity of the real owners – the ‘beneficial owners’ – of the companies that have obtained rights to extract oil, gas and minerals is often unknown, hidden behind a chain of unaccountable corporate entities. This problem also affects other sectors and often helps to feed corruption and tax evasion. People who live in resource-rich countries are at particular risk of losing out as extractive assets are too often misallocated for corrupt reasons.

· Hidden ownership also poses problems for honest companies because they don’t know who they are doing business with. Publishing the real owners will help ensure that there is a level playing field for all companies and allow them to know who they are doing business with
.

· By 2020, all EITI implementing countries will publish the beneficial owners of oil, gas and mining companies that bid for, operate or invest in extractive projects in their country. It also requires public officials – also known as Politically Exposed Persons (PEPs) to be transparent about their beneficial ownership in oil, gas and mining companies.

· The 2016 EITI Standard states as follows-

2.5 Beneficial ownership.

a) It is recommended that implementing countries maintain a publicly available register of the beneficial owners of the corporate entity(ies) that bid for, operate or invest in extractive assets, including the identity(ies) of their beneficial owner(s), the level of ownership and details about how ownership or control is exerted. Where possible, beneficial ownership information should be incorporated in existing filings by companies to corporate regulators, stock exchanges or agencies regulating extractive industry licensing. Where this information is already publicly available, the EITI Report should include guidance on how to access this information.

b) It is required that:

i. The EITI Report documents the government’s policy and multi-stakeholder group’s discussion on disclosure of beneficial ownership. This should include details of the relevant legal provisions, actual disclosure practices and any reforms that are planned or underway related to beneficial ownership disclosure.

ii. By 1 January 2017, the multi-stakeholder group publishes a roadmap for disclosing beneficial ownership information in accordance with clauses (c)- (f) below. The multi-stakeholder group will determine all milestones and deadlines in the roadmap, and the multi-stakeholder group will evaluate implementation of the roadmap as part of the multi-stakeholder group’s annual progress report.

c) As of 1 January 2020, it is required that implementing countries request, and companies disclose, beneficial ownership information for inclusion in the EITI Report. This applies to corporate entity(ies) that bid for, operate or invest in extractive assets and should include the identity(ies) of their beneficial owner(s), the level of ownership and details about how ownership or control is exerted. Any gaps or weaknesses in reporting on beneficial ownership information must be disclosed in the EITI Report, including naming any entities that failed to submit all or parts of the beneficial ownership information. Where a country is facing constitutional or significant practical barriers to the implementation of this requirement by 1 January 2020, the country may seek adapted implementation in accordance with requirement 8.1.

d) Information about the identity of the beneficial owner should include the name of the beneficial owner, the nationality, and the country of residence, as well as identifying any politically exposed persons. It is also recommended that the national identity number, date of birth, residential or service address, and means of contact are disclosed.

e) The multi-stakeholder group should agree an approach for participating companies assuring the accuracy of the beneficial ownership information they provide. This could include requiring companies to attest the beneficial ownership declaration form through sign off by a member of the senior management team or senior legal counsel, or submit supporting documentation.

f) Definition of beneficial ownership:

i. A beneficial owner in respect of a company means the natural person(s) who directly or indirectly ultimately owns or controls the corporate entity.

ii. The multi-stakeholder group should agree an appropriate definition of the term beneficial owner. The definition should be aligned with (f)(i) above and take international norms and relevant national laws into account, and should include ownership threshold(s). The definition should also specify reporting obligations for politically exposed persons.

iii. Publicly listed companies, including wholly-owned subsidiaries, are required to disclose the name of the stock exchange and include a link to the stock exchange filings where they are listed.

iv. In the case of joint ventures, each entity within the venture should disclose its beneficial owner(s), unless it is publicly listed or is a wholly-owned subsidiary of a publicly listed company. Each entity is responsible for the accuracy of the information provided.

g) The EITI Report should also disclose the legal owners and share of ownership of such companies.

1. Based on the above definition, how would you define “beneficial ownership”?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

2. What do you understand by the term LEGAL PERSON? What are the most typical forms and basic features of legal persons in Zambia?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

3. What do you understand by the term “politically exposed person (PEP)”?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

4. Should companies disclose their beneficial owners and share of ownership of companies? How would this disclosure benefit your work?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………

5. Should a beneficial ownership declaration form be signed by a member of the senior management team of a company or by senior legal counsel? What are the reasons for your answer?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
6. What information about the identity of the beneficial owner should be disclosed to the public? 

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
7. What are the known gaps or weaknesses existing in reporting on beneficial ownership information? How do you think these can be strengthened?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
8. Are the Zambian laws and regulations adequate to cover beneficial ownership disclosure or do they need to be amended to align them with recommendations and requirements of the EITI Standard for beneficial ownership disclosure? How will the alignment of these laws strengthen beneficial ownership disclosure?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
9. How would you describe the current institutional capacity of Zambia government entities to collect, manage and share beneficial ownership information? Which institution do you think is better placed to host a public registry for beneficial ownership information? What are the reasons for your answer?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
10. If inadequate, what needs to be done in order to increase the relevant government entities’ capacity to collect, manage and share beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
11. Are there any legal or administrative obstacles to disclosure of beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
12. How can government institutions scale up beneficial ownership disclosure to all sectors?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
13. Does Zambia currently have a registry of beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
14. Are the statutory objectives of the existing companies registry sufficiently broad to cover the role of collecting, managing and sharing beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
15. Should the company registry be required to verify beneficial ownership information and should it be given AML/CFT obligations?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
16. Do the company registration authorities have sufficient human and capital resources to undertake the additional functions of collecting, managing and sharing beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
17. Are there mechanisms in place for ensuring that beneficial ownership information provided to the company registry is accurate and up to date?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
18. Are individual applicants who form legal persons required to submit beneficial ownership information to the Registrar when the legal person is created? Do you feel they should be required to provide such information at incorporation stage? What are the reasons for your answer?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
19. Does the registry verify the accuracy of the information it receives using reliable, independent source documents, data or information? How should the registry verify the information to ensure that it is accurate?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
20. Should the provision of beneficial ownership information to the Registrar be a precondition for incorporation?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
21. How should changes in beneficial ownership information be monitored and recorded over time? How often? Monthly, quarterly, half-yearly or annually? What are the reasons for your answer?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
22. Should legal persons and/or beneficial owners be required to provide information to the Registrar within a specified time period once any changes occur?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
23. Should there be a separate competent authority responsible for enforcing beneficial ownership disclosure requirements?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
24. Should there be sanctions for failing to comply with beneficial ownership disclosure requirements? If so, what sanctions would be appropriate?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
25. Should the beneficial ownership information held by the Registrar be available to other government authorities?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
26. Should PACRA/ZDA provide other government authorities with direct access to the beneficial ownership registry through remote login or similar mechanisms? Or should authorities have to request such information from the Registrar?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
27. Is the information held by PACRA/ZDA currently subject to limited availability or is it publicly available?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
28. Are there jurisdictional or constitutional impediments to implementing an effective registry of beneficial ownership?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
29. Are there any data protection laws in Zambia which conflict with the sharing of beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
30. Are other competent authorities aware of the information collected and maintained by tax authorities? If not is there need for them to be aware of such information?

………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
31. To what extent should tax authorities collect information on the ownership and control of legal persons?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
32. Are commercial databases available which might contain beneficial ownership information?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
33. What are the implications of beneficial ownership disclosure or the lack thereof?
………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
Ultimate ownership: The understanding of “ownership” must go beyond simple direct legal title to equity in the company by reaching all the way up the chains of ownership. Shareholders listed in the shareholder registry are not necessarily the beneficial owners.


Economic benefit: The definition should also reach cases where an individual with no equity interest in a company, by virtue of indirect relationships or other lines of influence, receives a significant part of the company’s economic benefit (e.g., excess cash flow). The reference to “substantial economic benefit” in the U.S. definition above captures this angle.


Control: Finally, provision should be made for instances where an individual with no equity interest has a significant say in company decision-making (e.g. “control” through powers of attorney or contractual arrangements).


Source: Natural Resource Governance Institute’s August 2015 Briefing - Owning Up: Options for Disclosing the Identities of Beneficial Owners of Extractive Companies





Given that certain corporate details are usually contained in existing national registries, there is often discussion around whether disclosing such details would constitute beneficial ownership disclosure. However, in almost all cases, the corporate details provided in existing registries will not clearly identify a company’s beneficial owners as such. Because definitions of beneficial owner often specify “ultimate” and indirect ownership, control or benefits, the following parties do not constitute beneficial owners:


Corporate shareholders. Only natural persons (i.e., human beings) can be beneficial owners; companies or other legal persons cannot.


Directors and board members. A person is not necessarily a “beneficial owner” because he or she is a director or board member of a company, under the EITI Standard and other accepted definitions of beneficial ownership. Disclosing information about directors and board members may be useful in other ways.


Substitutes for a real owner. As explained below, sometimes beneficial owners will insert other people into a company’s ownership structure to represent their interests. In such cases, the proxy should not be seen as the ultimate beneficial owner, even if he or she holds shares in the company.


Source: Natural Resource Governance Institute’s 2015 Briefing - Owning Up: Options for Disclosing the Identities of Beneficial Owners of Extractive Companies, page 5 





“...our expectations are that all Zambia EITI reports will ensure that information about extractive companies’ beneficial owners is made wholly and unreservedly available to the general public for scrutiny. In addition, this will entail that the EITI reports for Zambia disclose all beneficial owners of respective extractives companies in their natural persons to ensure that the general public is well informed about all economic players in this economy who directly or indirectly ultimately own or control corporate entities. We believe it is only right and just that the public knows all individuals who enjoy the economic benefits of their companies’ economic activities in Zambia through the holding of shares, voting rights or other means. Beneficial ownership disclosure will definitely support the fight against corruption in Zambia and help to track and stop illicit capital flight from our economy, therefore increasing the much needed revenue in our economy”.


Source: Accessed at http://www.publishwhatyoupay.org/pwyp-news/pwyp-zambia-demands-transparency-of-ultimate-owners/ on 27th February, 2016





XYZ Mining Limited is a highly automated mine based on the Copperbelt of Zambia. XY (Switzerland) is a joint venture company owned equally by two mining conglomerates X and Y who are resident in Chile and Botswana respectively. X and Y have 80% controlling interest in XYZ whilst the other 20% is owned by the government of Zambia through a parastatal called Z. The Audit was conducted in 2015 and covered a period of 2 years. XY Man Co is a management services company owned by XY





XYZ Mining entered into a management consultancy agreement with its shareholders X Limited, Y and Z. The trio was appointed as consultants to undertake consultancy services. It was also agreed that management consultancy services would be provided by a related party called XY Management Company (XY Man Co) resident in the Republic of South Africa. The consultancy fee payable was agreed as 2.5% of the total costs of XYZ for each quarter during the financial year. The consultancy fees were paid to all shareholders in the proportions of the current shareholding in the company.





Audit findings revealed that XYZ Mining did not request for any consultancy services during the audit period. No meeting was held to decide which services should be provided during the audit period. No records pertaining to management services rendered to XYZ were provided to the Audit team. It was observed that the services that were claimed to have been provided were duplicate services as XYZ has highly qualified personnel performing similar functions and services as claimed by XY Man Co.





It was also observed that all the shareholders were paid the management fees regardless of who provided the services among the shareholders. This arrangement was designed to benefit all the shareholders. There was no justification for the shareholders to charge management fees based on the total costs for XYZ Mining. The management fee should have been charged based on cost plus a markup. Based on the facts above, [ZRA] proposed to disallow the management fees paid to the shareholders. Management Fees Disallowed - 2013: USD$ 2,898,918 2014: USD$ 2,800,191





Source: Presentation at UN/ATAF Workshop on Transfer Pricing Comparability Analysis in Madagascar - November, 2016, available at http://www.un.org/esa/ffd/wp-content/uploads/2016/11/2106TP_Zambia_CountryPresentation-en.pdf








“Politically Exposed Persons” are individuals who are or have been entrusted with prominent public functions in a foreign country, for example Heads of State or of government, senior politicians, senior government, judicial or military officials, senior executives of state owned corporations, important political party officials. Business relationships with family members or close associates of PEPs involve reputational risks similar to those with PEPs themselves. The definition is not intended to cover middle ranking or more junior individuals in the foregoing categories.”


Source: FATF Glossary of Definitions





Nor would it make sense, if the goal is to hide one’s identity, to send someone to the bank called Charles Taylor Jnr in the foolish hope that no one picks up on the name or questions the millions being transferred in haste from Liberia.


Source:  World-Check, “Politically Exposed Person” Refining the PEP Definition, Edition II








� See Foreword to the 2016 EITI Standard at page 8


� FAFT Guidance on Transparency and Beneficial Ownership, October, 2014, page 6


� See Appendix B for full EITI Standard provisions on Beneficial Ownership


�Available at https://obamawhitehouse.archives.gov/the-press-office/2013/06/18/united-states-g-8-action-plan-transparency-company-ownership-and-control


� EU Anti-Money Laundering Directive


� Financial Task Force; International Standards on Combating Money Laundering and Financing of Terrorism & Proliferation; The FATF Recommendations; February 2012 at page 109


� http://www.rrojasdatabank.info/wbpuppet2011-2.pdf


� E. Willebois, E. M. Halter, R. A. Harrison, J. Won Park, J. C. Sharman; The Puppet Masters, at page 19. 


Also visit http://www.rrojasdatabank.info/wbpuppet2011-2.pdf


�  Financial Task Force; International Standards on Combating Money Laundering and Financing of Terrorism & Proliferation; The FATF Recommendations; February 2012 at page 109


� http://www.rrojasdatabank.info/wbpuppet2011-2.pdf


� Matt Sebra, Your Morning Shot: Nelson Rockefeller, GQ Magazine, July 31, 2013, Accessed 17th February, 2017


� Zambia EITI Beneficial Ownership Roadmap at page 5


� OECD (2001), Behind the Corporate Veil: Using Corporate Entities for Illicit Purposes at page 17; available at https://www.oecd.org/corporate/ca/43703185.pdf


� Ibid at page 43


� EITI Progress Report 2016 available at https://eiti.org/sites/default/files/migrated_files/progressreport.pdf


� Natural Resource Governance Institute’s 2015 Briefing - Owning Up: Options for Disclosing the Identities of Beneficial Owners of Extractive Companies, page 11


� Natural Resource Governance Institute’s 2015 Briefing - Owning Up: Options for Disclosing the Identities of Beneficial Owners of Extractive Companies, page 11


� Statutory Instrument No 170 of 1993


� 5th Zambia Alternative Mining Indaba  Declaration held from 21st to 23rd June, 2016 at Cresta Golfview Hotel, Lusaka, Zambia


� ZRA Practice Note 1/2014 at page 15


� 2016 EITI Standard Requirement 2.5(d)


� Financial Intelligence Centre, 2015 ‘Trends Report’, at page 14


� Financial Intelligence Centre, 2015 ‘Trends Report’, at page 14


�  2008 White paper produced by World-Check, “Politically Exposed Person” Refining the PEP Definition, Edition II at page 7; Available at http://www.world-check.com/media/d/content_whitepaper_reference/Refining_the_PEP_Definition_-_EditionII.pdf


� 2008 White paper produced by World-Check, “Politically Exposed Person” Ibid


� 2008 White paper produced by World-Check, “Politically Exposed Person” Ibid at page 17


� A Template prepared by the Steering Group on Corporate Governance in September 2002; available at https://www.oecd.org/daf/ca/1961539.pdf


� Natural Resources Governance Institute Case Study (March 2016): Transfer Pricing in the Mining Sector in Zambia at page 9; available at http://www.resourcegovernance.org/sites/default/files/documents/nrgi_zambia_transfer-pricing-study.pdf


� A Template prepared by the Steering Group on Corporate Governance


�2014/HPC/0076


� A Template prepared by the Steering Group on Corporate Governance


� Newspaper Article: ZRA to Get More from Mines; Times of Zambia, Tuesday, February 21, 2017


� Newspaper Article: ZRA to Get More from Mines; Times of Zambia, Tuesday, February 21, 2017


� Natural Resources Governance Institute Case Study (March 2016): Transfer Pricing in the Mining Sector in Zambia at page 8; available at http://www.resourcegovernance.org/sites/default/files/documents/nrgi_zambia_transfer-pricing-study.pdf


� Natural Resources Governance Institute Case Study (March 2016) at page 12


� Presentation at UN/ATAF Workshop on Transfer Pricing Comparability Analysis in Madagascar - November, 2016, available at http://www.un.org/esa/ffd/wp-content/uploads/2016/11/2106TP_Zambia_CountryPresentation-en.pdf


� Press Statement, ZRA Rolls Out Mineral Production Reporting System, released on 12th October, 2016; available at  file:///C:/Users/aubrey/Downloads/_MVCMP%20press%20release12102016165442%20(1).pdf


� The term corporate vehicles means legal persons and legal arrangements, as defined in the glossary of the FATF Recommendations


�https://eiti.org/beneficial-ownership
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